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PREFACE. 



The following sheets contain a Report of the 
proceedings in the House of Lords on the claim 
of William Viscount Courtenay to the dignity 
of Earl of Devon, under a patent granted in 
the first year of the reign of Queen Mary to his 
collateral kinsman Sir Edward Courtenay, to 
hold to him and his ** heirs male/^ In a Ic^ 
point of view this case is of considerable im- 
portance ; and the decision in favour of the 
claimant has established, that Honours are not 
tenements within the statute ** De donis con- 
ditionalibus ;^ that they are governed by distinct 
rules from real property ; and, consequently, 
that the grant of a Peerage to a man and his 
^* heirs male" is a valid grant, and will convey 
the dignity to his heirs male collateral^ on the 
failure of heirs male of his body. 

By establishing these points the claim has 
been freed from the effect of the decision in the 
Lovell case in the 18th Hen. VIII., when it was 
held that a grant of lands from the Crown to a 
man and his heirs male is void * ; upon which 
decision alone the law to that effect, as laid down 

* See Appendix, No. VIII. 
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by Lord Coke, is founded, who adds, however, 
that the rule is cortfined to lands and tenements. 
Some remarks on the Lovell case were made 
during the argument on the claim to the Earldom 
of Devon ^, and a much longer report of it will 
be found in the Appendix than has hitherto been 
printed. The opinion delivered by Chief Justice 
Crew in the Oxford case was evidently grounded 
upon a presumed analogy between the laws 
respecting Lands and Honours^ and lost all its 
weight when it was shewn that such an analogy 
did not exist. The Oxford case is fully stated 
in the Appendix ^ and reasons are submitted 
to shew the very imperfect information which 
that learned person possessed on the subject of 
Honours, and particularly of the Earldom of 
Oxford, which must, it is conceived, prevent 
his dicta on that occasion from being deemed 
of any authority. Chief Justice Crew appears 
also to have been ignorant of the existence of 
the grants of peerages to " heirs male" from the 
time of Richard the Second to that of Edward 
the Fourth, which were adduced on Lord 
Courtenay's claim ; and it is remarkable that 
two similar patents were granted within three 
years of the time when he said that such grants 
could only subsist by Parliament 

1 See pages 32. 36. 72— 7i. ^ No. VII. 
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The construction which ought to be given to 
the words ** heirs male '' in a patent (^ Peen^^e, 
if such a grant was valid, was not a question of 
difficulty. Every case upon record tends to 
establish, that they have a distinct operation 
firom the words '* heirs male of the body ;" and 
Lord Coke expressly says, that in a grant of 
Armorial ^isigns, which bear a close resem- 
blance in their nature to Dignities, they extend 
the grant to heirs male collateral. No less than 
four patents of peerages to ^* heirs male " were 
shewn to have been granted before the patent to 
the Earl of Devon in 1553 ; and in the patent 
of the Barony of Bandonbridge and Viscountcy 
of Kynalmeaky in Ireland, granted to Lewis 
Boyle^ in the third year of the reign of Charles 
the first, the Bang's intention that the dignities 
should descend to the collateral heirs male of 
the grantee, is recited in the preamble, and the 
words subsequendy used to give effect to that 
intention are identically those which occur in the 
patent of the Earldom of Devon. The same 
words are likewise introduced into the patent 
granting the Barony of Broghill, in that year^ 
to Roger Boyle, after limiting the dignity to 
heirs male of the body. 

If a legal argument could be founded upon 
the " intention" of the Crown in granting so 
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peculiar a remainder of the Earldom of Devon to 
Sir Edward Courtenay, its motive seems to be 
j^ced beyond dispute by the situation of the 
grantee and his family. A knowledge of the 
history of the house of Courtenay is not confined 
to heralds or genealogists, as it has been rendered 
more familiar than that of any other noble family 
by the brief but eloquent narrative of the cele- 
brated historian of the Roman Empire K His 
pathetic account of the fate of Edward the last 
Earl of Devon, and of the injustice which the 
Fowderham branch has sustained in being de- 
prived of that title for so many generations, has 
always excited general interest. It is not a little 
curious that Gibbon should insinuate that their 
honours were not legally extinct; and though 
wholly ignorant of the terms of the patent of 
1553, the representatives of the family appear 
to have always imagined themselves possessed of 
a latent claim to the honours of their ancestors : 
a feeling which led to the adoption of the 
<* plaintive motto which asserts the innocence 
and deplores the misfortunes of their house," 
and probably induced Sir William Courtenay of 
Powderham to decline a Barony when it was 
offered him by King William the Third. 

It has been the editor's object to collect in 

1 Ed. Pickering, vol. vii. page 50S et seq. 
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tbe Appendix all the facts that bear in any way 
upon the question which the House of Lords 
was called npon to decide ; and some novel if 
not interesting information will be found as to 
tbe usage of the Crown in granting Peerages in 
eariy times, as well as upon the law of Dignities 
generally. The nature of these particulars may 
be judged of by the list of the contents of the 
Appendix prefixed to the volume. 

To the Lord Chancellor and to Lord Wynford 
the editor begs to offer his respectful thanks for 
having favoured him with a corrected copy of 
their address to the Committee of Privileges ; 
and he has to acknowledge a similar kindness 
from Sir Thomas Denman the Attorney-General, 
and from Mr. Pepys. 

To the zealous friendship of Charles George 
Young, Esq., York Herald, he is indebted for 
many important suggestions, and for much 
valuable assistance. 

It may be observed, in conclusion, that this 
volume fonns the Third Report ^ which has been 

1 Iq 1829 was published in 8vo. the speeches upon the Claim to 
the Earldom of Roscommon, viz. Speech of Mr. Sidney Taylor on 
the Evidence of the Earl of Roscommon ; of Sir Charles Wetherell, 
His Biajesty's Attomey-tieneral, in reply; the speeches and ob« 
serrations of the Lord Chancellor, Lord Rcdcsdalc, the Earl of 
Limerick, &c., touching the case of the original claimant, and of the 
two oounter-clainiants. This work gave a general, rather than a 
detailed view of the claim. A Report of the Claim to the Barony of 
Leigh was anoouocod in 1S30, and some parts were published ; but 
it has not been completed. 
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published of claims to Peerages before the House 
of Lords, illustrative of the law of Dignities. 

The first of these Reports is that of the daim 
to the Barony of Gardner, which depended 
wholly upon a question of legitimacy ; and the 
proceedings, forming a valuable collection of me- 
dical opinions respecting the period of gestation, 
and illustrated by numerous cases elucidatory 
of the law of legitimacy, including a very elabo- 
rate report of the Banbury case, were most ably 
cfdited by Denis Le Marchant, £sq. in 1828. 

The second Report contains the proceedings 
on the claim to the Barony of L'Isle by Sir John 
Shelley Sidney, Bart, which case involved the 
law reH{)ecting Baronies by Writ; to which 
Report were added, an Appendix of Cases, and 
ObHcrvations on the claim to the Barony of 
Berkeley, as a Barony by Tenure, subsequently 
argued before the House of Lords. 

The claim to the Earldom of Devon rested 
on the construction of a patent ; hence the most 
material (luestions which can arise connected 
with English Dignities, namely, Legitimacy, 
Tenure, Patents, and Writs of Summons^ are 
elucidated by these works. 

^ November 188'2. 
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lMiidedl£dw.l' 



of Humphrcj 
.li, daughter of 
• II. 



'^ 



I I (No. 19.) 

'Court«fiay, Knt. ; Sir PbUip Courteruiy of Powderliain and 
fj Hen. I V. of Bickleigh, Knt. ; ob. 7 Hen. IV. 



I 



(No. 20.) ' 
Hicbarid Courtenay, 
Bishop of Norwich, 
eldest son ; ob. 
3 Hen.V. •. r. 



"(Na 21.) 1 

Sir John Coortcnaj, Knt* 
second ton ; obw witAjrwiru, 



(No. 22.) 

Sir Philip Co^rt«Miy, Knt» 
•on and bair) ob. 3 Edw.I V. 



lenay = Margaret, daughter 



Knt.; 
IV. 



and co-heir of Tho- 
mas Carminow. 



1 




I I 

Maud, Elisabeth, Florence, 
wife of wife of wife of 
John John John 

Anindell. TrethuHlc. Trelawney. (No. 2.-5.) 

' Sir William Courtcnay, Knt., 



(No. 23.) 
Sir William Courtcnaj, Knt, 
•on and heir ; ob. droa 
1 Hen. VII. 
(No. 24.) I 

SirWilliamCourtcnay, Knt.» 
•on and heir; 
ob 3 Hen. VI 1 1. 1512. 



le rfspectiTe bein of whose 
b(xli(.*«{ were found to be 
the cousins and nnt heir^ 
of Edward Earl of DeTon, 
1556\ 



•on and heir ; 
ob.28Hen.VIII.15S5. 



(No. 26.) 

George Courte'naj, Eaq., eld- 
est son and heir apparent ; 
ob. vUapahi*. 
(Na 27.) I 

Sir William Courtenay, 

grandaon and heir of 
Sir William ; ob. 29th Sq»t» 
4&5Ph.&Mar.l557. 

(No. 28.) 
«r William 
and heir ; ob. 6 Car. L 16Sa 



CourtflDai 



(No 29.) 

Francis Courtcnay, Esq., •on 
and heir ; ob. 14 Car.1. 1638. 



(No. m.) 

Sir William Courtanay,Bart., 
•on and hdr; ob. 1709. 



(No. 31.) 

Francis Courtenay, Eaq. ; 
ob. tntdpatris, 1699. 



(No. 32.) 

Sir William Courtenay,Bart ; 
ob. 1735. 
(No. Mi,) I 

Sir William Courtenay,Bait.y 

created Viscount GMurtenajr 

in 1762 ;ob. 1768. 
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(Na 34.) 
William Courtenay, 2nd Vis- 
count Courtenay; ob. 178F 

^rd \\«o\MaX C«v»U!n 



EARLDOM OF DEVON. 



On the 3rd of September, in the first year of the sriamnrt ot 
reign of Queen Mary, 1553, Sir Edward Courte- 
nay. Knight, (son and heir of Henry Marquess 
of Exeter and Earl of Devon, who was exe- 
cuted and attainted in the 31st Hen. VIII.,) 
was created Earl of Devon, to hold "/o him 
and his Heirs Male for ever^** by the following 
Patent ' : 

*^ Regina, &c. archiepiscopis episcopis duci- 
bus marchionibus comitibus • baronibus justicia- 
riis vicecomitibus prepositis ministris ac omnibus 
ballivis et 'fidelibus suis ad quos &c. salutem. 
Regalis dignitatis fastigium felicibus auspiciis 
nedum insigniri sed augeri confidimus dum inter 
personas discretas et strenuas honorum culmina 
dispensamus credimus namque nostram coronam 
regiam tanto pluribus micare gemmis et preciosis 

1 Secunda pan Pktentium de anno rcgni Regine Marie 
primo. A literal copy of this Patent, with the contractions 
as they occur in the original, will be found in the Appendix. 

B 



SiATOincT OF coruscare lapidibus quanto viris virtu osis preser- 

tim nobilibus consilio prepollentibus in partem 
solicitudinis regie ad fastes honorum evocatis 
ad directionem boni publici suffulti sumus Con- 
siderantes itaque generis nobilitatem et precipue 
nobis in sanguine propinquitatem probatissimi 
viri amantissimi consanguinei nostri Edwardi 
Courtenay qui nullis cedens laboribus se nobis 
obsequiosum semper exhibuerit volentesque pro- 
inde eundem Edwardum condignis honoribus et 
regalibus premiis omare ampliare et sublimare 
de gratia nostra speciali ac ex certa sciencia et 
mero motu nostris ipsum Edwardum in comitem 

» 

Devonie ereximus prefecimus et creavimus et 
per presentes erigimus preficimus et creamus et 
ei nomen statum stilum titulum honorem et 
dignitatem comitis Devonie cum omnibus et sin- 
gulis preeminenciis honoribus et ceteris quibus- 
cunque hujusmodi statui comitis Devonie perti- 
nentibus sive spectantibus damus et concedimus 
per presentes ipsumque Edwardum hujusmodi 
statu stilo titulo honore et dignitate per cinctu- 
ram gladii insignimus investimus et realiter no- 
bilitamus et unam capam honoris et dignitatis 
atque circulum aureum super caput suum poni- 
mus Habendum et tenendum nomen statum stilum 
titulum honorem et dignitatem comitis Devonie 
predicta cum omnibus et singulis preeminenciis 
honoribus et ceteris quibuscunque hi0usmodi statui 



( 3 ) 
comtU Devonie pertmentibus swe spectantibm siATnciwr 

PREFATO EdWARDO ET HEREDIBUS SUIS MASCULI8 

iMPERPETUUM. Et ulterius de uberiori gratia 
nostra vol am us et per presentes concedimus 
prefiUo nunc camiii quod idem comes et hbredes 
sui MAscuLi habeant teneant gaudeant et possi* 
deant tarn in omnibus et singulis parliamentis 
nostris imposterum tenendis quam in omnibus et 
singulis aliis locis quibuscunque tales et hujus- 
modi preeminenciam dignitatem statum hanorem 
et loca in omnibus quales aliquis antecessorum 
dicti nunc conutis antehac comes Devonie existens 
habuit tenuit aut gavisus Jiiit. Et quia crescente 
status celsitudine ex consequenti necessario cres- 
cunt sumptus et onera grandiora et ut idem 
comes melius decencius et honorificencius statum 
predicti comitis Devonie ac onera ipsius comitis 
incumbentia: manutenere et sustentare valeat de 
uberiori gratia nostra dedimus et concessimus 
ac per presentes damns et concedimus pro nobis 
et heredibus nostris prefato comiti et heredibus 
suis predictis viginti libras annuas legalis monete 
Anglie hd)endum et percipiendum annuatim sibi 
et heredibus suis predictis imperpetuum de parva 
custuma nostra infra portum nostrum Londoni 
per man us custumariorum sive collectorum cus- 
tume predicte pro tempore existentium ad festa 
Sancti Michaelis archangeli et Pasche per equates 
portiones solvendas eo quod expressa mencio &c. 

B 2 
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Hiis testibus r e ver endo in Christo patre ac nos- 
tro fideli cmisiliario Stephano Wmtonie episcopo 
amcellario Dostro summo ac prechaiissimo con- 
sangoineo et consiliario nostro Thoma duce 
Norfolde necnon charissimis coDsanguineis et 
consiliariis nostris Willielmo marchione Wintonie 
thesaurario Anglie Henrico comite Arundell 
Johanne comite Oxonie Francisco comite Salopie 
Edwardo comite Derbie Henrico comite Sussexie 
Johanne comite Bathonie ac etiam reverendo in 
Christo Cutberto Dunoknensis episcopo predi- 
lectisque et fidelibus consiliariis nostris Willielmo 
domino Paget WiUiehno Petre miUte uno prin- 
cipalimn secretariorum nostrorum et Johanne 
Bourne armigero altero secretarionun nostrorum 
predictorum et aliis. Data &c. Teste Regina 
apud Richemount tercio die Septembris. 

" Per ipsam Reginam kc^ 

Upon this patent the Claimant's pretensions 
to the Earldom of Devon, as heir male of the 
grantee, were grounded ; but it is desirable to 
state the history of that dignity in the Courtenay 
family previous to the grant of it by Queen 
Mary, because it was frequently adverted to in 
the arguments on the claim. 
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HafiH lit Eiiri HUGH COURTEN A Y, first Earl s»at«m.mt or 

of Deroo. _^ ««« ^aie. 

OF Devon, (the great grandson of 
Robert de Courtenay and Mary de Redvers, 
daughter of William de Redvers* sumamed 
" de Vernon,** Earl of Devon*), was summoned 

' The history of the Earldom of Dkvon in the Dk Rbd- 
vsRs family may be briefly stated. In the reign of King 
Henry the First, Richard de Redvers was created Earl of 
Devon, and had the tertium dtnarium of the issues of that 
county granted to him ; but, from his residing at Exeter, 
he was sometimes styled '* Earl of Exeter." (Cotton MS. 
Julius, C. VII.) No patent of the dignity is on record, and 
the limitations are unknown ; but it is presumed that it 
was granted to him and his heirs. He shortly afterwards 
obtained a grant of the Isle of Wight, and was styled '' Earl 
of Devon and Lord of the Isle." He died about 1 137» and 
was succeeded in his honours by his son, Baldwin de Red- 
vers, 2nd Earl, who died in 11 55, leaving two sons, I. Richard, 
3rd Earl of Devon, and, 2. William de Redvers, who became 
6th Earl. Richard, the 3rd Elarl, died in 1 162, and was suc- 
ceeded by his eldest son Baldwin, ith Earl : he died without 
issue before 1189, and the dignity devolved on his brother 
Richard, 5th Earl, who also died issueless before 1193, when 
his uncle, William de Redvers, sumamed *' de Vernon," sue* 
ceeded as 6th Earl of Devon. The said William, 6th Earl, who 
died in 1216, had issue, Baldwin de Redvers, his son and heir, 
(who died vita pairis, leaving a son Baldwin, who succeeded 
his grandfather as 7th Earl,) and two daughters, 1. Mary, the 
wife of Sir Robert de Courtenay, and, 2. Joan, who died s. p. 
Baldwin, 7th Earl, was created Earl of the Isle of Wight in 
1240, and, dying in 1245, was succeeded by Baldwin his 
son, the 8th Earl, who died s.p.s. in 1262, when Isabel, his 
sister and heiress, became Countess of Devon. She married 
William Earl of Albemarle, and had several children, of 
whom Aveline was the wife of Edmund Earl of Lancaster. 
All the Countess of Devon's issue died before her ; and on 

B 3 
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m'SaT^ to parliament as a baron, fixMn the 27th £dw. I. 

"" 1299, to the 8th Edw. III. 1334 '• On the 

22nd February, 9 Edw. ILL 1335, he was 
authorized, by writ, to assume the name and 
honour of an Earl, and to style himself hence- 
forward Earl of Devox, because the inherit- 
ance of Isabella Countess of Devon, whose 
heir, the writ states, he was, and of her ances- 
tors and his. Earls of Devon, had descended 
to him by right of inheritance \ Nothing 
occurs as to the limitation of the honour. He 
was summoned to a council as '< Earl of De- 
von" on the 23rd February, and to parliament 
by that title, from the 1st April, 9 Edw. III. 
1335'; and died in the 14th Edw. HI. 1340^ 
leaving 

her decease in 1293, ^ Hugh Courtenaj became the heir 
of the family of De RedTers, namely, son and heir of 
Sir Hugh Courtenay, eldest son of Sir John Courtenay, soo 
and heir of Robert de Courtenay by Mary de Redvers, 
daughter of William 6th Earl of Devon. He thus became 
entitled to the Earldom of Devon as heir of the grantee ; 
but he did not assume the title until he was authorized to 
do so by the King's writ, forty-Hoo years afterwards, which 
writ probably operated as a new creation. 

1 Clause Rolls, printed in the Appendix No. 2. to the 
Reports of the Lords Committee on the Dignity of a Peer 
of the Realm. 

2 Rot. Claus. 9 Edw. IIL m. 35. d. A copy of that writ, 
and of another on the subject, will be found in the 



^Each. 14 Edw. IIL No. 27. 
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HrcHSnaiuri HUGH COURTENAY, second sriTEM«iTOF 

Earl of Devon, his son and heir, 
thirty-three years of age K He married Marga^ 
ret, daughter of Humphrey de Bohuo, Earl of 
Hereford and Essex, and Lord High Constable, 
by the Princess Elizabeth, daughter of King 
Edward the first; by whom he had, besides 
several daughters, 1. Sir Hugh Courtenat, 
one of the founders of the Order of the Garter, 
who was summoned to parliament as a baron on 
the 8th January, 44 Edw. III. 1371 ^ and died, 
vita patrisj in 1374, leaving Hugh Courtenay 
his only child, who died, without issue, shortly 
before his grandfather ^ 2. Sir Edward Cour- 
TENAY, who died vita patris^ leaving two sons, 
Edward, who became third Earl of Devon, and 
Sir Hugh Courtenay of Haccomb in Devon- 
shire \ 3. William Courtenay, Archbishop of 
Canterbury, who died without issue in July 
1396*. 4. Humphrey Courtenay, who died 
young, and unmarried \ 5. Sir Peter Coua- 
TENAY, K.G., who died issueless in February 
1404-5*. 6. Sir Philip Courtenay of Powder- 



1 Esdi. 14 Edw. III. No. 27. 

' Clause Rolls, printed in the Appendix No. 2. to the 
Reports of the Lords Committee on the Dignity of a Peer 
of the Realm. 

» Esch. 51 Edw. UI. No. 6^ and Pedigrees of the Courte- 
nay family, and other authorities. 

^EscheaU, THen.V. No. 75., and 10 Hen. V. No. 29 b. 

» Esch. 20 Ric. II. No. 17. « Esch. 6 Hen. IV. No. 38. 
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ham, the ancestor of Yiscount Coartenay the 
Ckumant^ Hngh^ second Eail of Devon, died 
in April 1377 ^ and was succeeded hj his 
grandson. 



sniE«i EDWARD COURTENAY, third 
Earl of Devon, who was then 
twenty years of age'. He died in December 
1419^ leaving his son, 

Hir«.4th£«i HUGH COURTENAY, fourth 

Earl of Devon, his heir, thirty 
years old and upwards^. He died in June 1422^ 
and was succeeded by his son and heir. 



5thE«i THOMAS COURTENAY, fitth 
Earl of Devon, who was then eight 
years of age\ In the 24th Hen. VL he claimed 
precedency of the Earl of Arundel ; and in the 
27th Hen. VI. it was decreed by the King, in 
parliament, that the Earl of Arundel should 
retain pre-eminence of the Earl of Devon, by 
reason of his tenure of the castle, lordship, and 
honor of Arundel, with a sako jure in favour 
of the Earl of Devon ^ The Earl died in 
February 1458 ^ leaving three sons and two 
daughters ; viz. 

1 EMch. 51 Edw. IIL No. 6. 2 Esch. 7 Hen. V. No. 75. 

* Esch. 10 Hen. V. No. 29 b. « Rot. Pftrl. toI. ▼. p. 148. 
« EBch. 36 Hen. VI. No. 3& 
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1. Thomas, who succeeded as sixth Earl of srAmmnor 

Devon *. 

2. Henry Courtenay of Estmyll^ in the 

county of Southampton, who was found 
heir to his brother the Earl of Devon^ 
He was beheaded and attainted of high 
treason in the 6th Edw. IV. 1466 ; and 
died without issue \ 

3. Sir John Courtenay, who was attainted in 

the 1st Edw. IV.', but appears to have been 
restored to the earldom by parliament in 
the 49th Hen. VI. (or 10th Edw. IV.) As, 
however, the proceedings of that parlia- 
ment were reversed in the 17th Edw. I V.\ 
the dignity again became forfeited. He 
was slain at the battle of Tewkesbury in 
March 1471^ and died without issue \ 

4. Joan Courtenay, who was twenty-four 

years of age in the 11th Edw. IV.* She 
married, first. Sir Roger Clifford, and by 
him had issue ^ ; and, secondly. Sir Wil- 
liam Knyvett ; and was living in the 

lEsch. S6HeiuVL No. 58. 

s Esch. 6 Edw. IV. No. 48. and Rot. Farl. vi. S08. 

* Rot. Pari. V. 479. and Letters Patent, 5 Edw. IV. 
4 Rot. Pkrl. vi. 191. 
»E8ch. 11 Edw. IV. No. 64.; Rot. Pari. vi. 426.; and 

Inq. Post Mortem, 4 & 5 Ph. & M. 

• Esch. 11 Edw. IV. No. 64. 
7 Rot. Pari. vi. 526. and Inq. Post Mortem, 4 & 5 Ph. & M. 
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5th Hen. VIL' In the 19di Hen. VIL 
she was described as ^ sister and heir of 
Tliomas late £ari of Devonshire' ;" and 
her descendants are the heirs general 
of the ddest branch of the house of 
Couitenaj. 
5. Elizabeth Cocrtexat, who was twenty- 
two years of age in the 11th £dw. IV.^ 
She was the wife of Sir Hugh Conway 
in the 5th Hen. VII.^, but died without 
issue b^ore the 19th Hen. VUL' 

T-«A.«kE«i THOMAS COURTENAY, sixth 

Earl of Devox, was twenty-six 
years cid at the decease of his father^ Having 
espoused the cause of his sovereign. King Henry 
the Sixths he was present at the battle of Tow- 
tcm on the 29th March 1461, where he was 
taken prisoner, and soon afterwards beheaded. 
He was attainted by staL 1 £dw. IV., which 
enacted that he and some other peers should be 
^ unabled from henceforth to have, hold, in- 
herit, or enjoy any name of dignity, estate, or 
pre-eminence within this realm, in Scotland, or 
in Wales, or in Calais, or in the Marches thereof; 
and that their heirs be unable to claim or have 
by them any such name, estate, or pre-emi- 

l|iiq.Post Mortem, 4&5 Ph.& M. > RouP^L vL 526. 
^£idi.llEdw.iy. No.6^ ^ Escb. S6 Hen. VI. No.38 
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nence^'^ The Earl died unmarried, and, as has srAnMsm 

TBS Case. 

just been stated, his brother was his heir ; but 
the male line of this branch failed on the death 
of Sir John Courtenay in 1471, The heir male 
of Hugh, first Earl of Devon, was then 

E«wA«>E.ri SIR EDWARD COURTENAY 

of Deroo- «^ I 11* 

OP BocoNNOc, namely, son and heu: 
of Sir Hugh Courtenay ^ son and heir of Sir 
Hugh Courtenay of Haccomb*, brother of 



> Rot. ParL ▼. 479. By the act 1 Edw. IV., King Henry 
the Sixth, Queen Margaret, their son the Prince of Wales, 
two dukes, four earls, one viscount, seven barons, about 
thirty knights, thirty esquires, sixteen gentlemen, and 
twenty yeomen or inferior persons, were attainted. That 
act was declared by stat. 1 Hen. VIL to have been " againat 
all righteousness, honour, nature, and duty:" it is called 
^ an inordinate, seditious, and slanderous act ;** and so much 
of it as related to Henry the Sixth, his Queen, the Prince 
of Wales, the Duke of Bedford, and the Duke of Somerset, 
was repealed. (Rot. Pari. vi. 288.) The heirs of the greater 
part of the persons attainted by the stat. 1 Edw. IV* were 
fully restored ; and it is a remarkable fact, that (excepting 
the barony of Richmond Grey, the heir to which possessed 
a stf)erior title) the onfy dignity forfeited on that occasion, 
to which the heirs of the attainted peer would have sue- 
ceeded but for the attainder, which has not been restored 
to the said heirs, is the Earldom <^ Dtvon. The presumed 
cause of the omission was frequently alluded to in the argu* 
ments on the claim. 

s Inq. Post Mortem, 4 & 5 Ph. & M. 

' Edward, the elder brother of this Hugh, died young, and 
unmarried. Vide Escheats 3 Hen. VI. No. 30.; 7 Edw. IV. 
No. 41. ; and 21 Hen. VI. No. 46. 
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Edward, tibiid Earl of Devoo ^ like the other 
members of his funilT, Sir Edward Courtenay 
was a ^thful adherent of the House of Lan- 
caster, and was altaintpd in the 1st Ric. IIL' ; 
but on the accession of Hennr the Seventh 
that attainder was reversed '. Bv patent dated 
26th October, 1 Hen.\^L 1485, he was created 
Earl of Devox to him and the heirs male of 
his bodj ; and divers manms and other lands, 
which had belonged to Thomas, sixth Earl of 
Devon, were granted to him, with the same 
limitation. The patent of his creation recites, as 
the King's motive, that ^' he was descended firom 
Hugh Couitenav, formerly Earl o€ Devon, and 
Margaret his wife, daughter of Elizabeth, daugh- 
ter of King Edward the First, and was the heir 
male of the said Hugh.'' The King styled him 
<' his kinsman ;" and appears by that instrument 
to have intended to restore him to the rank, and 
to give him the property of his ancestors, the 
former Earls of Devon \ He was honoured with 
the Garter; and in the 1st Hen. VH. an act 
passed confirming the grant of the lands under 
the patent above aUuded to \ The earl died in 
May 1509,-and left 

>E«:h. THen-V. No. 75. and 10 Hen. V. No.S9b. 
' Inq. Post Mortem, 4 & 5 Ph. & M. and Roc FkrL tL 24e. 
* Inq. Post 31 ortem, 4 & 5 Ph. & M. and Rot. PuL tL 27S. 
4 A copj of the Patent is given in the Appkkddl. 
^Rot.PurL vi«2da. 
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wnx.AME«i SIR WILLIAM COURTENAY srA«i«wor 

his son and heir'; but as he was 
attainted in the 19th Hen. VIL 1504 ^ he did 
not succeed his father in the Earldom of Devon. 
He married Katherine Plantagenet, daughter 
and coheiress of King Edward the Fourth, and 
sister of the Queen of Henry the Seventh. On 
the 10th May, 3 Hen. VIII. 1511, he was ere- 
ated Earl of Devon, to him and the heirs 
male of his body, by a charter, which noticed 
his having married the King's aunt, his descent 
£rom Hugh Earl of Devon and Margaret the 
grand-daughter of King Edward the First, and 
his being then the heir male of the said Hugh'. 
The Earl died on the 9th June 1511, a few 
weeks only after his creation^; and by the 
Princess Katherine had an only surviving child, 

HnntTEiiriof HENRY COURTENAY, who 

succeeded as Earl of Devon, under 
the charter of 1511. In the 4th Hen. VIII., he 
obtained the reversal of his father's attainder, 
when he also succeeded to the Earldom of 
Devon, created to his grandfather in 1485. On 
the 18th June, 17 Hen. VIII. 15^, he was 
created Marquis of Exeter to him and the heirs 

1 Inq. Post Mortem. 4 & 5 Ph. & M. 

3 Rot. ParL vi. 545. 
' A copy of that charter will be found in the Appendix. 

4 MS. in the College of Arms, marked 1. 9. f» 33. 
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iRiIe of his body ; but in January, 31 Hai.VllL 
lJ^$v99 he was executed and attainted of b^ 
CKiison, when all his honours and property 
^rteited^ His only surviving child was 



K^wAmpETi SIR EDWARD COURTEN. 

of Deron, 

GmAMTD. the grantee of the patent under 



which Viscount Courtenay claimed the Earldom 
of Devon. Sir Edward was an object of jealousjr 
to the crown during the reign of Edward the 
Sixth, in consequence of his proximity to the 
throne ; and was confined in the Tower. Upon 
the accession of Queen Mary he was imine- 
diately released, and receiveil into her especial 
favour, which circumstance has been attributed 
by historians to her entertaining a personal affec- 
tion for him. On the 8rd September, 1 Mar. 
1553, he was created Earl of Devon by the pa- 
tent before given-. It states that ** in considera- 
tion of the nobility of his birth, and his pro- 
pinquity in blood to the Queen, she was pleased 
to create him Earl of De\-ou, with all pre-emi* 
nencesy honours, &c. thereunto belonging, to 
hold the title and dignity of^ Earl tff Det^ait, witk 
the said honours and pre-^Hintncts thereunto be* 

Umffngt TO THS AFOR£SAID EdWARD AND HIS 

UBS MALE FOR KVKR ;** and the (Kitent proceeds. 
And further of our more abundant grace We 
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will, and by these presents do grant to the afore- Ska 
said now Earl, that he and his heirs male may 
have, hold, enjoy, and possess in all parliaments 
and other places the same pre-eminence as any qf 
the ancestors qf tJie said Early being heretofore 
Earl ofDevony hadj held, or eiyoyed.^ The Privy 
Seal Bill, which preceded the patent, contains 
precisely the same words ^ The Earl is stated 
to have been summoned to parliament by writ 
tested on the 14th August \553y more than a fort- 
night before the date of the patent of his crea^ 
tion ; and again, in October, 2 & 3 Ph. & M. 1555 \ 
His name regularly occurs in the list of peers 
on the Journals of the House of Lords, from the 
5th April to the 5th May 1554* ; but it does not 
appear that he ever sat in parliament The Earl 
was made a knight of the bath at the coronation 
of the Queen^; and in the first parliament of her 
reign, an act passed to restore him and his heirs 
in blood, ** as well as son and heir to his father 
as to all his collateral and lineal ancestors, as if 
his said father had never been attainted ; which 
attainders, it was declared, should not be preju- 
dicial to him nor to his heirs for the corruption 
of his blood ; but that the several attainders, and 
either of them, be against him and his heirs, for 

1 A copj of the Privy Seal Bill is inserted in the Appekdix. 

3 Dugdale's '' Lists of Summons,** pp. 514, 517* 

» Vol. i. pp. 448—462. 

^ Anstis's '' History of the Order of the Bath.** 
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SrATKMxifT OP the corruption of blood only, utterly void and of 

none effect ^'^ Not long after this act passed, 
the Earl, having incurred the Queen's displea^ 
sure, was induced to go abroad, and died at 
Padua, on the 18th September, 3 & 4 Ph. & M. 
1556, without issued The descendants of his 
great great aunts (Isabel Mohun, Maud Arun- 
del, Elizabeth Trethurffe, and Florence Trelaw- 
ney), sisters of his great grandfather Edward 
Earl of Devon, were found to be his heirs ^; 
but his heir male was 

Sir William SiR WiLLIAM CoURTENAY of POW- 

of Powderham. dcrham ; namely, son and heir of 
George Courtenay, who dxedivitapatris'y eldest 
son of Sir William Courtenay, who died in 
1535*} son and heir of Sir William Courte- 
nay, who died in 1512*; eldest son of Sir Wil- 
LiAM Courtenay, who was dead in 1485*; son 
and heir of Sir Philip Courtenay, who died 
in 1463*; nephew and heir of Richard Cour- 
tenay, Bishop of Norwich, who died in 1415^ 
(viz. son and heir of Sir John Courtenay, next 



1 See a copy of this Act in the Appendix. 

2 Inq. Post Mortem, 4 & 5 Ph. & M. 

3 Inq. Post Mortem, 28 Hen. Vlll. 

4 Will of the said Sir William, and Letters Patent, 
4 Hen. Vlll. 

^ Letters Patent, 1 Hen. VII. « Esch. 3 Edw. IV. No. 29. 
7 Esch. 3 Hen. V. No. 49. and 3 Hen. VL No. 37. 
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brother of the said Bishop of Norwich'); eldest JJ^^""^*' 
son of Sib Philip Courtenay of Powderham 
and of Bickleigh, in Devonshire, who died in 
1406', the fifth son of Hugh Courtenay, second 
Earl of Devon, by Margaret de Bohun, grand^ 
daughter of King Edward the first'. 

SibWilliam Coubtenay of Powderham, who 
thus became the heir male of Edward Earl of 
Devon, became also, on the demise of that 
nobleman, heir male of the body of Hugh, second 
Earl of Devon, and of Elizabeth, the grand- 
daughter of King Edward the first He died 
on the 29th September 1557\ leaving his son 
and heir. 



Sut WttUAM Sir William Courtenay of Pow- 

derham, an infant only four years of 
age\ He died in 1630 \ and was succeeded 
by his second but eldest surviving son, 

FiAwcii c<w». Francis Courtenay of Powderham, 
™^'' Esq.*, who died in 1638*, leaving 



Si» William SiR WiLLIAM CoURTENAY of PoW- 

derham, his son and heir^ He was 



»Esch. SHen-V. No. 49. and SHen.VL No. 37. 

2 E«ch, 7 Hen. IV. No. 51. » Esch. 51 Edw. III. No. 6. 

* Inq. Post Mortem, 2 Eliz. * Inq. Post Mortem, lOCar.I. 

* inq. Post Mortem, 1 4* Car. I. 

C 
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SpAMMEJwor created a Baronet of Great Britam*, and dyinfi; 

in August 1702 \ was succeeded by his grand- 
son and heir, 



Sir William SiR WiLLIAM SmYTH CoURTENAY, 

the second Baronet (eldest son of 
Francis Courtenay, Esq., who died, in vita 
patriSf in 1699). Sir William died in October 
1736, leaving 



8 



William, SiR WiLLIAM CoURTENAY, the third 

1st Yiscount i tt 

Courtenay. Barouet, his son and heir. He was 

1 Sir William Courtenay was offered an English Barony by 
King William the Third, which he appears to have declined. 
The proposition was conveyed in a letter from the Earl of 
Shrewsbury, dated 3d April 1689, which is still preserved 
among the archives at Powderham. 

3 For proofs of the remainder of the Pedigree, see the 
Appendix. 

3 Sir William Courtenay, the second baronet, had, besides 
his successor, a second son, Henry Reginald Courte- 
nay, who died in 1763, leaving two sons, I. William 
Courtenay, born 1738, who died, without issue, in Novem- 
ber 1783; and, II. Henry Reginald Courtenay, Lord 
Bishop of Exeter, who died in June 1803, and bad issue, 

1. Henry Reginald Courtenay, who died an infant; 
II. William Courtenay, Esq., Clerk Assistant of the Par- 
liaments, who has issue, 1. William Reginald, bom 1807 ; 

2. Henry Hugh, born 1811 ; 3. Edward, bom 1813, died 
an infant ; 4. Charles Leslie, bom 1816. III. The Right 
Honourable Thomas Peregrine Courtenay, who has 
eight sons now (Septemb^er 1831) living, viz. 1. Thomas 
Peregrine, 2. Reginald, 3. George Henry, 4. Francis, 5. Ed- 
ward, 6. Richard William, 7. Henry Reginald, and 8. Josce- 
line. 
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created Viscount Courtenay of Powderham srAwmwor 
Castle, with remainder to the heirs male of his 
body lawfully begotten, by patent, 6th May 
1762. Dying on the l6th of the same month, 
he was succeeded by his eldest son, 

W1IXL4M, William, second Viscount Cour- 
ComttoMj. TEN AT, and foufth Baronet, who died 
on the 14th December I788, and was succeeded 
by his son and heir, 

WiLUAx, prcMnt William, the present and third 

and 3rd Viieouat — ^■. ^^ ^ /*/\i 

Courtenay. ViSCOUNT CoURTENAY, and fifth 

Baronet, the Claimant of the Earldom of 
Devon, as heir male of Edward Earl of Devon, 
under the patent of the 1st of Queen Mary. 

In June 1830, Viscount Courtenay presented CLAiMA»r*f 
a petition to the King, ** praying that his right 
to the earldom of Devon might be recognized 
by his Majesty^ and that he might be summoned 
to parliament as Earl of Devon." 



TO Attobwst 



Majesty was pleased to refer this petition 
to the Attorney-General, Sir James Scarlett, on ommlu 
the 23rd June 1830 ; who, having received evi- 
dence in support of the allegations contained 
therein, made his Report on the 15th November 
following. 

c 2 
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After tficiting the pedtioiiy die patent, and 
the evidence niuch had been addnced in proof 
of the Clajmant^g pedigree, he concluded his 
R^ort in these words : 

^ Up<m consideration of the evidence pro- 
^ duced, I humbly CfSsr it as my opinion, that 
^ the Claimant, William Viscount Courtenay, has 
^ proved himself to be the male descendant of 
Hugh, second Earl of Devon, and therefore, 
according to the pedigree proved, the nearest 
heir male of Sir Edward Courtenay, who was 
** created Eaii of Devon by letters patent of the 
** first of Mary, to hold < sibi et heredibus suis 
« masculis imperpetuum,' as set forth in this 
*• Report 

<< Whether under that Patent the Claimant 
<< can establish a title to the dignity of Earl of 
*' Devon, is a question of very grave consider- 
'< ation, and, as far as I am informed, has not 
« received any precise determination ; on which 
«< account I humbly submit to your Majesty, 
** that the claim ought to be referred to the 
^ consideration and report of the House of 
^ Peers, if your Majesty in your wisdom should 
ink fit so to do/' 

B Kingi being subsequently moved upon 
>etition of Viscount Courtenay, was pleased 
efer the same, together with the Report of 
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the Attorney-General thereunto annexed, to 
the Right Honourable the House of Peers, to 
examine the allegations thereof, as to what re- 
lated to the Petitioner's title therein mentioned^ 
and to inform his Majesty how the same might 
appear to their Lordships. 

The House of Lords referred the considera- 
tion of the same to a Committee of Privileges. 



c s 
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IN THE COMMITTEE OF PRIVILEGES 



COMMRTtl OP 

Pmviliois* 



The Committee to which the petition <^ 
Viscount Courtenay was referred, met on 
Thursday, 17th Februaiy 1831, when the Order 
of Reference, the Claimant's Petition, and the 
Attorney-General's Report, were read. 



Mr. Ptpyi* 



Mr. Pepys and Mr. Nicolas appeared as coun- 
sel for the Claimant, and Mr. Attorney-General 
on behalf of the Crown. 

The case was opened by 

Mr. Pejn/s. — I have the honour of attending 
on behalf of Viscount Courtenay, m support of 
his claim to the dignity of Earl of Devon, which 
was conferred upon Sir Edward Courtenay, in 
the first year of the reign of Queen Mary, 1553, 
with this very peculiar limitation, to him " et 
heredibus suis mascuUs imperpetuum ;" and in the 
clause by which the precedency of the former 
Earls of Devon is given to him and his suc- 
ccMNors in the dignity, the same words are used, 
" et heredes stii masculi haheant^^ &c. 

In order that the obvious intention and object 
of the Crown in granting to that individual the 
dignity in the peculiar words which are here used 
flwy be perceived, I must call your lordships' 



( 23 ) 

attention to the pedigree. At the head is Hugh 
Courtenay, who was allowed the earldom of 
Devon in the ninth year of King Edward the 
Third. The earldom was enjoyed by the heirs 
male of the body of the grantee for six genera- 
tions, and was vested in Thomas Courtenay, 
the sixth Earl of Devon (No. 6. in the pedigree), 
who was attainted in the first of Edward the 
Fourth, when his estateSj as well as his honours, 
became forfeited to the Crown. In the first of 
Henry the Seventh, 1485, Sir Edward Courte- 
nay (No. 12. in the pedigree), who was then the 
heir male of Thomas, the sixth Earl of Devon, 
but not his heir general^ was created Earl of 
Devon to him and the heirs male of his body, 
and obtained from the Crown a grant of great 
part of the lands of the former Earls of Devon, 
which had become forfeited by the attainder of 
the sixth Earl in 1461. It is obvious, there- 
fore, that the Crown, intending to restore to 
him the dignity of his ancestors, and at the 
same time to bestow upon him its ancient pos- 
sessions, could not have efiected that object 
by reversing the attainder, because that mea- 
sure would have opened the claim of the heirs 
general to the lands. 

The patent under which that title was con- 
ferred is also very important, because it shows 
the motives of the Crown in thus favouring Sir 
Edward Courtenay. Those motives are fully 

c 4 



Mr. Pepyt. 
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u*"^™^ recited in that instrument*, where it is stated 
that he was a descendant of Hi^, formerly 
Earl of Devon^ and of Margaret his wife, the 
grand-daughter of King Edward the first, and 
that he was then the heir male of the said Hugh. 
This was the second creation of the earldom of 
Devon in the Courtenaj family. 

In the 3rd of Henry VIII. there was a third 
creation of the earidom in that family, which 
became necessary on account of the attainder of 
Sir\\llliam Courtenay (So. 13. in the pedigree), 
during the life of his father, Edward Earl of 
Devon, which prevented his succeeding under 
his iBther's patent. That person was created 
Karl of l>evon to him and the heirs male of his 
body, he having, the patent recites, married the 
King^s aunt, and being the heir male of Hugh 
Karl of l>e\x>n, and Margaret his wife, the 
grand-daughter of King Edward the Firsts 

His son, Henrv Courtenav, succeeded as Earl 
of l>o\x>n ; and having obtained the reversal of 
the attainder of his father, he succeeded also to 
tho Karldoni of l>evon, of the 1st Hen. VII. 

M*o now ciwio to the person in whom the 
dignity which wo claim ^^as created, namely. Sir 



^ A tMipy <tf lii^ l\a«fit of ihc EiffUkmi of Denm, in 1485, 
win b« AMind in rnit ArrExoix. 

• A <«py Krf the l^rM- of the Earidam of Deron to 
■r mniMa CVwm^y, in iIk^ 5rd Hen, \TIL, will also be 
ia Twa ArraxMv 
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Edward Courtenay, who was created Earl of 
Devon by patent dated 3rd September, in the 
first year of Mary, 1553, to hold to him " et 
heredibus suis mascuUs in perpetuvm.** I have 
called attention to the preceding patents, and 
to that which is recited in those patents, as 
well as to the close connexion which existed 
between this noble family and the Crown, com- 
mencing with the marriage of Hugh Earl of 
Devon with the grand-daughter of King Edward 
the first, and more especially to the marriage 
of the grandfather of the grantee to the daughter 
and coheiress of King Edward the Fourth, and 
sister of the Queen Consort of England, because 
we find throughout that these circumstances are 
recited in the patents as being the ground and 
foundation of the special favours shown by the 
Crown to the several members of the Courtenay 
family. 

I have stated that Henry Courtenay, Earl of 
Devon, was attainted in the 31st of Henry the 
Eighth, but that attainder was so far reversed as 
to remove any impediment to claiming through 
him ; his son and heir having been restored in 
blood by act of parliament ^ Before referring 
again to the patent, I will notice the state of 
that branch of the family from which the present 
Claimant descends. Sir Edward Courtenay, who 
was created Earl of Devon in 1553, though once 

> A copy of that Act is inserted in the Appendix. 



Mr. Pq> jv 



( 26 ) 

AMumtiT. the favourite of the Crown, fell under the dis- 
pleasure of his sovereign, and died abroad, 
without issue, in the year 1556. 

On turning to No. 27. in the pedigree, being 
in the line of the present Claimant, it will 
be found that, in the year 1556, a Sir William 
Courtenay of Powderham was the heir male of 
the Earl of Devon, and was therefore the indi- 
vidual who, according to the construction which 
tihie Claimant puts upon the patent, was entitled 
to claim the title which had been conferred 
upon Sir Edward Courtenay; but he died in 
the very next year, 1557, after the decease of 
the earl, leaving his son, who then became 
entitled to the dignity, an infant of only three 
years of age. I press these facts, because they 
very satisfactorily, as I apprehend, explain how 
it happened that the claim to this title was not 
made when the right to it accrued ; namely, 
upon the death of Sir Edward Courtenay the 
grantee. It might have happened also, that the 
Courtenays of Powderham, being a collateral 
branch of the family of the last Earl, (though, 
like him, descended from Hugh Courtenay, 
the first Earl of Devon,) might not have 
known the benefits which that patent conferred 
upon them ; though, as I have already observed, 
the situation of the family sujQSciently accounts 
for no claim having been made immediately 
after the demise of the grantee of the patent 
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of 1553 : and if the attention of the partieft was amvhbik. 
not called to the subject at the time, it is not 
to be wondered at, that, after the termination 
of a long minority, it should have been lost 
sight of. 

The history of the family, and of their prior 
di nities, having been stated, the case is brought 
into that state which shows what was likely to 
be the motive and object of the Crown in con- 
ferring a new grant of the earldom of Devon 
upon Sir Edward Courtenay. The patent, aft;er 
reciting generally the object of the Crown in 
creating this dignity, proceeds in these terms : 
<< Considerantes itaque generis nobiiitatem et 
^ precipue nobis in sanguine propinquitatem 
probatissimi viri amantissimi consanguinei nos- 
tri.Edwardi Courtenay ,** it grants the dignity 
of Earl of Devon, '' cum omnibus et singulis pre- 
** eminenciis honoribus et ceteris quibuscunque 
^ hujusmodi statui comitis Devonie pertinentibus 
sive^ectantibus,"&c. **Hab€ndum et tenendum 
nomen stattfm stilum titulum honorem et dignita- 
tem comitis Devonie predicta cum omnibus et 
" singulis preeminenciis honoribus et ceteris qui- 
buscunque hujusmodi statui comitis Devonie 
pertinentibus sive spectantibus prtfato Ed- 
" wqrdo et heredibus suis masculis imperpetuum. 
'^ Et ulterius de uberiori gratia nostra volumus et 
per presentes concedimus prefato nunc comiti 
quod idem comes et heredes sui masculi ha- 
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Amumwt. u beant teneant gaudeant et possideant tam in 
*^ omnibus et singulis parliamentis nostris impos- 
*^ terum tenendis quam in omnibus et singulis 
** aliis locis quibuscunque tales et hujusmodi 
^* preeminenciam dignitatem statum honorem et 
<< loca in omnibus quales aUquis antecessorum 
" dicti nunc comitis antehac comes Devonie exis- 
" tens habuit tenmt out gavistis jviU^^ There 
is here, though not in express words, a refe- 
rence to the Hugh Courtenay, Earl of Devon, 
whom we find in all the preceding patents,— a 
reference which cannot, by possibiUty, apply to 
any other person, for the patent refers to all the 
advantages that belonged to the ancestors of the 
individual created Earl of Devon, namely, Hugh 
Courtenay, and those who claimed from him ; 
and showing that the object of the Crown in 
restoring the heir male of the said Hugh Cour- 
tenay was to confer, as far as it could, upon 
him and his family, those advantages, those 
privileges, and those honours which his and 
their ancestors, the preceding Earls of Devon, 
had enjoyed. 

Sir Edward Courtenay, the grantee, had no 
children : if, therefore, the object of the Crown 
had been merely, in the ordinary way, to ennoble 
an individual and the heirs male of his body^ 
that object would doubtless have been effected 
by limiting the dignity in the usual manner, by 
the words which are always used for that pur- 
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pose : but if the intention was to restore to the Aiotnam^. 
&mily the dignity which it had before enjoyed^ 
and to perpetuate it in the heirs male, the mode 
of ejecting it could only have been by granting 
the title of Earl of Devon^ with a limitation 
which would include other descendants of Hugh 
Courtenay, the first Earl of Devon, namely^ the 
next heir male collateral of the grantee. In 
the preceding patent, and in the prior history 
of the family, the motives of the Crown are 
therefore clearly established ; and those motives 
and intentions are recognized in the very in- 
strument under which the present Petitioner 
claims ; for the connection between the grantee 
and the former Earls of Devon is expressly 
alluded to, and to him and his successors in the 
title are granted the same privileges and prece- 
dency as those earls enjoyed. The dignity and 
precedency thus granted were, therefore, in- 
tended to be bestowed upon the heirs male of 
the ancient Earls of Devon, of the Courtenay 
&mily; and as that object could only be at^ 
tained by doing more than is ordinarily done in 
peerages (which are usually limited to an indi- 
vidual and the heirs male of his body), namely, 
by letting in the collateral branches of the 
grantee, the only question is, whether the terms 
used in the instrument have that effect ? 

That there could be no misapprehension in 
using the words of limitation which occur in 
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AiwuminT. this patent, — ^that the use of terms, varying from 
the ordinary ones by which peerages are granted, 
could not have been the effect of accident, — ^is, 
I apprehend, clear from the context: and it 
would be contrary to all legal principles to specu- 
late on the possibiUfy of their having been acci- 
dentally introduced. The history of the Courte- 
nay family down to that time tends to show 
that this limitation, so far from being accidental, 
was purposely granted ; that there was, in fact, 
a strong motive for granting it, which is ex- 
pressed in other parts of the instrument; and 
the design is carried into effect by the terms 
which are used. 

To show that the words under which the Peti- 
tioner claims were not accidentally used, we have 
also the Privy Seal Bill in precisely the same 
terms as the patent Nor is it once only that 
these terms occur in the patent, for the Umitation 
is to Edward Courtenay and his heirs male for 
ever ; and when alluding to the individuals who 
are to benefit by the grant, the same terms are 
again used ; for it is said that the grantee, " et 
heredes sui mascuU imperpetuum*^ shall have the 
same precedency as the former Earls of Devon. 

Lord Chancellor. — There is no doubt the 
same words may be differently understood as 
to an honour and another tenement, an honour 
being a tenement ; but here you have in this 
grant the ** heredes predicti/* that is, " masculi 



( 31 ) 

imperpetuum/' without any words of limitationy 
without any reference to the word heirs general, 
including collaterals ; and we have this repeated, 
^* heredibus suis predictis," in respect of the 
grant of money made for sustentation of the 
honour conferred by the patent. The Crown 
gives a perpetual grant of SOL of lawful money 
of England^ to be taken out of the revenue of 
customs ; and the perception of that annuity is 
vested in the " heredes sui predicti K" Now, 
according to that argument, will not that sever 
the honour from the annuity granted to sustain 
the dignity ? I do not ask you to deal with that 
now ; but as there is no mention of any percep- 
tion of the annuity in the case, on the extinc- 
tion of the issue male of the body, by the heirs 
male general, I would direct your attention to 
that point before you close .your argument, as it 
may throw some light on the subject. 

Mr. Fepys. — Your lordship will permit me 
to observe, in answer to this question, that this 
is not a grant of land : it is a direction to pay 
an annuity out of part of the revenue of the 
Crown ; and I believe it will be found, that in 
most of the ancient patents of peerages there 
is a grant of an annuity out of those revenues 
for the support of the dignity. How fair the 



1 See the note on the subject of grants of money for the 
support of dignities, in page S5. 
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aeoum«kt. Crown may or may not have a right so to deal 
with its revenues may be a question; but I 
apprehend that these grants do not necessarily 
fall within the rules of law which relate to land. 
Whoever may possess the title (provided the 
Crown has the power of so disposing of its 
revenues) would be the person entitled to claim 
the annuity. If it had been a grant of land, 
the case would undoubtedly fall within the rule, 
that a grant of lands to a man and his heirs 
male by the Crown is void. This rule, however, 
stands upon one decision only; and in the 
course of my argument I shall have to call 
your lordships' attention particularly to that 
subject. This grant is of money, which did 
not come in any way from lands : it savours 
nothing of the realty, but was to be paid out 
of the petty customs of the port of London : 
and assuming that the Crown had a right so to 
dispose of its revenues, I apprehend it might 
grant it in any manner it thought proper, and 
might select the individuals who should enjoy 
it. 

Such being the terms of the patent, and the 
motive and intention of the Crown being per- 
fectly clear, there is no reason whatever to infer 
that these words were accidentally used. It is, 
on the contrary, manifest, that they were stu- 
diously and advisedly employed ; that they fall 
in with the obvious intention, not only of the 
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sovereign by whom that patent was granted, AmouMnm 
but of two preceding monarchs ; that it was the 
deliberate design of King Henry the Seventh 
and King Henry the Eighth, as well as of Queen 
Mary, to restore the fieir male of the body of 
Hugh Courtenay, the second Earl of Devon, to 
the Earldom of Devon. This object could not 
be attained by giving Sir Edward Courtenay that 
title, with a limitation to his children only, for 
he was then unmarried ; but it would be imme- 
diately and satisfactorily secured by granting 
him the earldom, with a remainder to his ** heirs 
mak,^ collateral as well as lineal; for this would 
include all the male descendants of Hugh Cour- 
tenay, the second Earl of Devon. The inten- 
tion of the Crown is, I submit, fully manifested 
by the patent itself; and we come simply to 
inquire whether the Crown has the power to 
grant a dignity to a man and his heirs male col- 
lateral. If the Crown has that power, the only 
point for consideration is. Are the words used 
in this patent sufficient to carry that object 
into effect? If they are, is not the con- 
struction contended for by the Claimant, the 
technical and proper meaning of these words ? 
With regard to the power of the Crown, I do 
not apprehend any question can be raised. No 
writer has endeavoured to limit the right of the 
Crown to grant a dignity, with any remainder it 
might think proper. If that right be limited, 

D 
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Aegumbiit. we should find the limits somewhere prescribed. 
In some book, or in some decision of this house, 
we should surely find what those limits were, 
and some reason alleged why the power of the 
Crown was so limited. 

Lord Chancellor. — Allow me (I do not mean 
to express the slightest opinion on the sub- 
ject) to call your attention again to the point 
I have before adverted to ; for it does not 
appear to have attracted the attention of the 
learned persons who have drawn this case. There 
is no mention of the perception of this annuity. 
What you say in respect of land is very well 
worth considering ; but there is another point 
which I hope you will attend to before you 
finish your argument. What sort of estate was 
created in this annuity ? A species of charge on 
the customs ; a payment in money which the 
law recognizes, would clearly be a different 
estate from that in land. Is it to be incident to 
the real estate ? It is clearly, if in money, a 
somewhat different estate from land. 

Lord Wyriford. — There are a great number 
of grants of from ten to twenty pounds a year 
for the maintenance of peerages in ancient 
times *. 

1 Upon the creation of Earldoms, which for several cen-> 
turies were the only peerages in this country that were 
created by patents or charters, it was the custom to assign 
the tertititn denarium of the issues of the county from which 
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Mr. Pepys. — The only argument which could tu!"^"*" 
be founded upon the grant of the annuity would 

the title was derivedy for the support of the dignity. On 
subsequent creations, an annual sum, or certain lands, 
were granted for that purpose ; and afterwards (he prac- 
tice was obseryed with respect to dukedoms, marquisates, 
▼isconntcies, and in the instances of Sudley in the 
90th Hen.YI., and of Egremont in the 28th Hen. VI., in 
the case also of baronies, payable either out of the issues 
of counties, out of the exchequer, or out of some particular 
branch of the royal rerenue. These grants, which are also 
known by the name of ^ creation money,** were in the 
nature of annuities granted by the Crown, chargeable upon 
the lands or funds specified in the patent, and were held to 
be so inseparably annexed to the dignity ito to be incapable 
of alienation, ixx the 6th Hen. VIII., in the case of Oliver 
r. Empson, the court, in giving judgment, observed, '' If a 
^ man be created a duke, and the King, for the maintenance 
^ of his dignity, grant him an annuity of 20/., he cannot give 
'* it to another, for t^ is incidental to his dignity.** {Dyerj 2 \) 
Supposing that the Crown cannot grant an annuity arising 
from lands to a man and his " heirs male," it would appear 
that it can grant an annuity which does not come out of 
real property with such a limitation ; because it is laid down, 
that an annuity ** which concemeth no land, nor savoureth 
of the realty," is not within the statute ** de donis.** ( Co, 20*.) 
Of that nature was the annuity of 20/. granted to the Earl 
of Devon and his heirs male, as it was to be paid them out 
of the petty customs of the port of London, by the collector 
of those customs, and consequently had nothing whatever 
to do with lands or tenements. 

Precedents, however, exist in which annuities arising out 
of the issues of lands have been granted to " heirs male," 
for the support of peerages. In the 21 st Rio. II., Scrope 
Earl of Wiltshire, and his *' heirs male,** were granted 20/. 
per annum out of the issues of the county of Wilts, payable 
by the sheriff ; and in the 28th Hen. VI., Thomas Percy 
Baron Egremont was granted 10/. per annum, ** sibi et here- 
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Argument, be, a supposed inconsistcncy between the con- 
struction we attribute to the grant of the title, 
and the manner in which the annuity would be 
enjoyed. If the rules of law permit the Crown 
to attach such an annuity to the title granted^ 
there is no inconsistency in intention or in effect; 
and if the rules of law do not permit it, there is 
still no inconsistency in intention, which is the 
point in discussion ; for it is clear that the Crown 
intended so to attach the annuity to the title. The 
annuity is a mere chattel ; the parties do not take 
by inheritance, but by designation, I shall here- 
after refer your lordships to the authority of Lord 
Coke, who, adverting to the onh/ decision ^ which 
exists, that a grant of land by the King to a man 
and his heirs male, is void, states expressly, that 

dilnts suis masctilis imperpetuttm" out of the issues of the 
county of Cumberland, several writs for the payment of 
which to him by the sheriffs of that county are on record ; 
and no doubt appears to have been ever entertained of the 
legality of the grant. The practice of granting annuities 
for the support of dignities continued until the Restoration ; 
and the custom was not in ancient times confined to peer- 
ages, as grants of the same nature were frequently made to 
bannerets and knights. Some observations on annuities for 
the maintenance of dignities, with a collection of prece-* 
denti, will be found in the Harleian MS. 5834. f.Sl. in 
*hiB British Museum. 

"~ie ease of Lovell, in the 18th Hen. VIII. Br. Cases^ 

478* An account of this case, which was frequently 

Jie argument on the Devon claim, will be found in 

SKDIX, from a contemporary MS. in the British 

» together with illustrative documents. 
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this rule of law is confined to land ; and adds, in ^""i^"*^* 

akr» Jrepjii. 

corroboration of his dictum, that the rule is 
confined to landSj that a grant by the King of 
armorial bearings to a man and his heirs male, 
is good, and shall descend accordingly K It is 
therefore bad with regard to land only; and 
the reason for this decision is presumed to 
be, that the King has no right to introduce 
a new inheritable quality of land, certain in* 
terests only in land being known to the law ; 
namely, estates in fee simple, and estates in 
tail ; and therefore, as a grant to ** heirs male'' 
cannot operate according to the grant (the King 
not being able to say that land shall descend 

1 Lord Coke's words are — 

" The rule, * That where lands are given to a man and 
** his heirs male, he hath a fee simple, because it is not 
** limited by the gift of what body the issue male shall be, 
** and so it cannot be taken by the equity of the statute 
** de donis^' extendeth but to lands or tenements, and not 
*' to the inheritance that noblemen and gentlemen have in 
^ their armories or arms. For where the nobleman or 
** gentleman hath a fee simple in his armories or arms, yet 
** is the same descendible to the heirs male, lineal or col- 
" lateral." — ^ And for distinction and better explanation 
^ hereof, if the King, by his letters patent, giveth lands or 
*^ tenements to a man and to his heirs male, the grant is 
^ void ; for that the King is deceived in his grant, inasmuch 
^ as there can be no such inheritance of lands or tenements 
** as the King intended to grant. But if the King, for 
^ reward of service, granteth armories or arms to a man 
'^ and to his heirs male, without saying ' of the body,* this 
*^ is good, and, as hath been said, they shall descend 
" accordingly.** 27 *. 
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apply to dignities, and the rules which apply to AMvmiiT. 
land ; for it is everywhere stated, that the rules '* ^ 
with reference to the descent of land have no 
application to titles of dignity. In the Reports of 
your lordships' Committees on the subject of the 
Peerage, this principle is over and over again 
laid down, and reasons of the most conclusive 
nature are stated for, that opinion ^ In one of 
those Reports it is stated, that nothing can be 
more wild than to attribute to the rules of de- 
scent of titles any thing like the rules which 
apply to lands, which are in themselves totally 
and entirely distinct The learned authors of 
that Report state, with reference to land, that 
the fee simple exists somewhere; the rules of 
law are to regulate the descent in the mode in 
which the fee simple of the estate is carved out : 
it is either in the grantee or those who claim 
through him ; or, if not disposed of, it remains 
in the grantor by law. The principle of law — 
the law of all landed property — assumes that 
the fee must exist somewhere ; and the question 
is with respect to the different interests carved 
out of that fee. Then there are remainders and 
reversions, and all the technical rules which 

1 Extracts from the Reports of the Lords' Committees on 
the Dignity of a Peer of the Realm, which tend to show 
that honours are not governed by the same rules of law as 
lands, will be found in the Appendix. 
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Argument, affect both the onc and the other. But in the 

Mr. Pepys. r» • i i • n 

case of a title, there is no fee anywhere. 

hord Chancellor. — It is created. 

Mr. Pepys. — So much as the Crown chuses 
to create is created. It is the prerogative of the 
Crown ; and to any extent the Crown pleases, 
it creates that new interest. There is no rever- 
sion ; and it is also laid down in the Report of 
the Lords Committees, that if the Crown grants 
to an individual any estate or interest in a dig- 
nity, and, upon the failure of that estate or 
interest, grants it over to another, that is not a 
remainder. In the case of land, that would be 
subject to all the rules and laws relating to 
remainders ; but in the case of a dignity there 
is no remainder. 

Lord Chancellor. — Except a barony by tenure. 
If there is such a thing, then it is incident to the 
realty. 

Mr. Pepys. — That would be a pecuharity, 
undoubtedly : it would be, that the Crown had 
thought proper, in the erection of that particular 
dignity, to say it shall descend according to the 
law regulating lands. 

Where, then, is there any similarity between 
the one and the other ? The property in land 
is alienable ; it may be transferred ; but there 
is no such power with reference to a dignity. 
I believe I also may state, that it is the prac- 
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tice of this house, that if there be a title inven AkoviaiiT. 

Mr Pmitl 

to an individual for a certain estate and inte- ' 
rest, and then a remainder, what, in case of land, 
would be called a remainder over, that upon 
the failure of the first estate, the individual 
entitled in remainder comes and claims his seat 
in this house as a new grantee, and is introduced 
as a new peer. It is not that he comes as claim- 
ing by descent, or through the individual whose 
estate is gone : he comes as a new peer^ as if 
the patent was granted on the particular day 
on which he enters : he is introduced as the 
party claiming the benefit of the bounty of 
the Crown as a grant to himself, and not by 
succession to the individual who has preceded 
him. 

It would be endless to enumerate any con- 
siderable portion of the great variety of instances 
to be found in the older patents of peculiar 
limitations. It is sufiicient to refer to a few 
of them, to show that there is not, in point 
of fact, any one rule, or any one order, which 
has at any time been observed, but that the 
power of the Crown has been exercised at its 
discretion ; and it created such titles as it 
thought ^t, without reference to any rule which 
r^ulates other property : but that the sole rule 
which regulates dignities is the will of the sove- 
reign, as expressed in the patent, which will has 
always been recognized and acted upon. 
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ARGuifftNi. There is a very large selection of instances in 

Mr. Pepys. . . . 

which peculiar limitations^ are to be found in 
patents, in the appendix to a pamphlet, entitled 
^* A Letter to the Duke of Wellington on the 
Propriety and Legality of creating Peers for 
Life.** I will mention only a few of them. 
There are instances of patents for life ; of a 
grant for life, if an existing peer should die with- 
out issue ; there is an estate for life after what 
would be called, if it were land, an estate tail ; 
there is a grant for another person's life, in the 
case of the Earl of Rutland, in the 13th of 
Richard the Second. It is obvious, that under 
certain circumstances, that would be open to 
very whimsical and singular results. If, for in- 
stance, the cestui qui vie should survive the oc- 
cupier ; but it is a grant to a son for his father's 
life : it is an instance of the Crown assuming to 
do what the Crown thought fit. 

Lord Chancellor. — It will be still more absurd 
if the death of the cestui qui vie preceded that 
of the grantee of the peerage, for a man not to 
know whether he is to remain a peer or not. 

Mr. Pepys. — The more whimsical the result, 
the more it supports my argument. It is open 
to every species of objection, but still it exists. 
There are many instances of a grant to a grantee 



^ Notes of the Patents containing these limitations will be 
found in the Appendix. 
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and the heirs which he may have by a particular aj«o««. 
woman ; and others to a grantee and bis younger 
issue, to the exclusion of the elder ones ; and 
theise is one of a grant during the King's plea^ 
sure, in the instance (^ the Earl of March, in the 
19th of Edward the Fourth. 

I have perhaps been combating that which, 
I apprehend, cannot enter much into this argu- 
ment; for I presume that it will not be con- 
teoded that the Crown cannot do that which 
the Crown has done, namely, create a peerage 
with limitations that could not exist with respect 
to >landSb I have already explained the reason 
why the Crown cannot grant lands to a man 
and '< his heirs male ^" but Lord Coke says, that 
rule of law extends only to lands and tenements ; 
and he then cites an instance in which the 
Crown has that power with regard to a subject 
that bears the strongest analogy to dignities; 
adding, that in the cases in question, that of 
armorial ensigns, a limitation to ** heirs male '' 
is valid^ and includes '^ heirs male collateral ** of 
the grantee. This is very important authority, 
not only because it excludes the idea of the 
power of the Crown being confined in respect 
of dignities, but it is important in reference to 
the words to be found in this patent, because it 
is decided and recognized by Lord Coke, that 
where the King is not confined, a limitation to 
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AEQinittiT. jieirs jnaie will convey the thing granted to heirs 
male collateral. 

Lord Chancellor. — Have you, or Mr. Nicolas, 
ever had occasion to look into a veiy learned 
work, called *^ The Law of Nobility and Peer- 
age, by Mr. Justice Doddridge ;'* to whom an- 
other very learned book, known by the name of 
** Sheppard'sTouchstone,'* is very often ascribed? 
Mr. Justice Doddridge appears to have either 
read or collected, for his labours exist in two 
forms, a great many authorities upon these sub- 
jects. A copy is extant, with notes in the hand- 
writing of Lord Coke, who was nearly a con- 
temporary of his, who appears to have set great 
value on it. It contains curious discussions on 
the ancient law of tenure by barony, as well as 
others. 

Mr. Nicolas. — That book contains the argu- 
ments used by Mr. Justice Doddridge in the 
Abergavenny case^ 

Mr. Pepys. — If, then, it appears that the 
Crown clearly has the power of doing that 
which, I submit, has been done by this patent, 
and if we find that the words used are not only 
words which, in their ordinary acceptation, leave 
no doubt as to the description of persons who 



^ This book was again adverted to, and a slight account 
of it will be found in a note to page 66. 
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were to succeed, but if we find that they have a ^^^'"' 
legal technical meaning which is recognized in 
law, what ground can there be for imputing to 
this instrument any other import than that for 
which we contend? Every one knows what 
*' heirs male** mean ; no one can assume that 
they meant any thing else than heirs male as 
weU collateral as of the body : and when we 
consider that the law of descent as to titles of 
honour has no reference to the law of descent 
as to freehold, a most important distinction 
arises between the two cases, because we find, 
that, but for the powers of the Crown being 
restrained with respect to land, the words would 
have the same meaning as I impute to them in 
the present patent. 

If the words of a gift of land by the Crown 
to a man and his <* heirs male " do not mean a 
gift to a man and his heirs male collateral, there 
would be no reason why the grant should not 
take effect. If they meant a grant to a man 
and the heirs male of his body, the grant 
would be good, being perfectly consistent with 
the law ; but it would be bad, because such 
words are admitted to describe heirs male col- 
lateral and heirs male of the body. If, then, 
the words in this grant are taken to mean 
" heirs male collateral,*' and therefore cannot 
take effect with respect to land, that is a decided 
authority in my favour, because, when I find 
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AEauMKKT. the authority, which states that a grant of lands 
by the Crown to a man and his ^* heirs male** id 
void, expressly confines the restraint upon the 
' power of the Crown to lands and tenements^ and 
adds that it does not apply to any other subject, 
I use it as an authority in my favour, and for 
this reason : — ^it is a decision as to the legal and 
technical meaning of these words. It proves 
that such words are to be construed as creating 
a limitation to heirs male collateral, and not to 
heirs male of the body. It comes, then, to 
this, Has not the Crown a power to grant a 
peerage with such a limitation ? The authority 
in question decides, that the Crown, having 
that power, has done so. We are told, that a 
grant of land by a subject to a man and his heirs 
male is what ?— A fee : and because it is a fee, 
it cannot take effect precisely in the terms of 
the grant. It is an attempt to introduce a new 
descendible quality in land by a subject, and 
stands on precisely the same rule as in respect 
of the Crown ; — neither the one nor the other 
can introduce a new descendible quality in land : 
it cannot operate, therefore, in the terms of the 
grant. Then what does it mean ? It means an 
estate of inheritance ; and the rule of law being, 
that a grant is to be taken most strongly against 
the grantor, it is made descendible to the heirs 
general of the grantee. Can it then be said, 
that in a patent of peerage these words mean 
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*• heirs male of the body,** and that in a grant of amqummmm. 
land they mean something different, namely, heirs 
male general ? Certainly not. There is there* 
fore a decided authority upon those two points, 
when they occur in a grant by the Crown, and 
when they occur in a grant by a subject In 
the one case it is void, because it does not mean 
heirs male of the body ; in the other case it is 
construed to be a fee simple, not because there 
is any doubt of the meaning of the words, 
but because the grant cannot be carried into 
efiect according to the words. There can be no 
doubt in the mind of any individual as to the 
l^al import of the words ** heirs male,'' because 
these words have received a judicial interpreta- 
tion, that a grant from the Crown of lands to a 
man and his heirs male is not to be construed 
as a grant to a man and the heirs male, or heirs, 
of his body. There cannot be an estate tail 
without somebody being ascertained from whom 
the issue is to descend. It is not a fee ; it is not 
an estate tail ; but it is an estate limited to a 
man and his heirs male collateral. 

Lord Chancellor. — That is, his heirs male 
generaL 

Mr. Pepys. — Yes, including the collaterals. 
Now, if these authorities be law, about which 
there can be no doubt, I draw what I con- 
sider an unanswerable conclusion with re* 
spect to the other branch of the case ; for by 
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aeoument. finding that, in the instances to which I have 

Mr. Pepys. /» . 

referred, the identical words of this patent have 
received the interpretation for which I contend^ 
and that they import a descendible- quality to 
heirs male general, the Claimant must, I submit, 
be considered to have established his claim. He 
is the heir male general of the grantee. He 
takes as one of those individuals whom the 
Crown, according to my view of the patent, in- 
tended should inherit in the event of Sir Ed- 
ward Courtenay (the grantee) not Ifeaving issue 
male ; because he is the heir male as well of the 
grantee as of Hugh Courtenay, the first Earl of 
Devon, whose precedency as well as title it was 
the manifest intention of no less than three 
sovereigns to restore to the heir male of that 
illustrious family. This, I submit, must be 
deemed to be the efiect of that grant, even 
if we were discussing it in the absence of all 
precedents of a similar nature. It is true, in 
the grants of English peerages, instances of this 
kind are very rare ; and most of these are to 
be found in the early periods of our history. 
I believe I may say, there is scarcely another 
instance in which a claim could now be made 
under such a limitation, for in the few cases in 
which there have been similar grants, the suc- 
cession has been stopped by the attainder of the 
individuals created. This, too, would have been 
the situation of the present dignity, were it not 
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for the statute of Queen Mary, which removes Aiomcuw. 
the corruption of blood of the father of the 
grantee, and enables his collateral heirs to trace 
their pedigree through him. There are, how- 
ever, very many examples in Scotland, and ttiere 
are some in Ireland; the latter of which go 
the full length of the doctrine for which I am 
contending, and bear most strongly upon the 
present case. With regard to English titles, 
an extremely strong instance occurs in the case 
of the Earldom of Wiltshire, granted in the 
21st of Richard the Second. It appears, by the 
Fifth Report of the Lords Committees on the 
Digni^ of a Peer of the Realm, that in one day 
eleven peerages were created by patent Of 
those eleven persons Sir William Scrope was 
one : that he was a great favourite of his sovcn 
reign, and that he enjoyed all that the Crown 
could confer upon him, is matter of history. 
This individual had no child, but he had colla- 
tend heirs male, namely, his brothers, the eldest 
of whom was heir to a barony ; and, as in our 
case, the individual ennobled had no son, but had 
collateral heirs male, who, though more distant, 
were obviously intended to be benefited by the 
patent. Nine of those eleven creations were to 
the parties " et heredibus masculis de corpore,*' 
in the usual terms. One, the Countess of Nor- 
folk, was " ad totam vitam suam,*' for life. But 
Sir William Scrope was created Earl of Wiltshire 

£ 
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** fStik et hefedKbos wis matmliii imp c i pe Ui Uin \^ 
We have t henefi ii e this difieiciice of expression^ 
<m die veij same dar, in these patents. Can 
it be sup posed that this patent was intended to 
have the same eflect as the others ? 

Lord CkamceBor. — Read the whole limitaticn 
in each. Is it ** sibi et hseredibos suis masciilis 
legitime pr ocreandis in peqwtnom ?* 

Mr. Pepsfs. — No, mj kxd; it is << sibi et 
heredibos sois mascnfis in petpetunm ;* die 
others being <' et hercdibos mascolis de CMpore.'* 

Lord CkanceOor. — That coold not be an over- 
sight, certainly. 

Mr.Pepjfs. — Tlie iriic^ contents vaT]r ; and 
here, as in the present instance, we have 4he 
motive and the objecL We have, on the very 
same day, nine instances of a limitati<» ** to the 
heirs male of the body;** but with respect to the 
individual whom the Crown meant most to 
fiivour, and who had no children, the liniitati<m 
is to him and his *' heirs male for ever/' H«e^ 



^ These elef en cresdoiM, which took place oq the 29th of 
September, 21 RIc. IL 1397, consisted of the Dukedoms of 
Hereford, Smrtj^ Exeter, Albemarle^ and Norfolk; tiie 
Marqidsate of Somerset ; and the Earldoms of Gloiicestcr» 
Westmoreland, and Worcester ; each of which dignities was 
fimited to the grantee '^ ti ierwtSbms mutewKs de eorpon mm 
iiippjffiiiir Tlie Duchem of Norfolk was sa 
'^md Moi vHam JMom/' bat the limitatioa to 
At Eari of WOtshtre was " ja6i ctf iertthius nds mtucmBt 
wmpmpeimtmLr These Fitcnts are printed at length in die 
Aimrndir to the Fifth Peerage Report. 
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then, is aa instance of the exerdse of the power 
of the Crown to create a peerage to a man and his ^' ^^^^ 
^* heirs male,** as early as the reign of Richard 
the Second. Your lordships will naturally ask 
what was the history of this title ? It is a very 
diort one. The individual was executed and 
attainted of high treason two years after his cre- 
ation, and the dignity became forfeited to the 
crown. We have here a precedent of a creation 
under circumstances which cannot be ques- 
tioned, precisely in the same words as those in 
the patent in the present Claimant's case. There 
are also a few other patents ' in the same terms. 
Sir Thomas Hoo was created Baron Hoo and Has- 
tings in the 26th of Henry the Sixth, with a limit- 
ation << habendum sibi et heredibus suis masculis 
in perpetuum.** Baron Richmond Grey was so 
created in the S8th of Henry the Sixth, with a 
limitation in precisely the same terms, ** sibi et 
lueredibus suis masculis in perpetuum ;" and 
there is also the case of Lord Egremont, in the 
same year, in which the limitation is ** haben- 
dum nomen statum, &c. sibi et hasredibus suis 
masculis in perpetuum.'' In each of these cases 
the grant contains precisely the same words ; 
and there appear to be satisfactory reasons why 
we are not enabled to trace the history of the 
descent of the titles. I have stated that the 

^ Copies of all the Patents alluded to will be found in 
THx Afpsitdix. 

E 2 
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AEouMiifT. grantee of the earldom of Wiltshire was 

Lord Richmond Grey was also attainted. The 
creations of Lords Hoo and Hastings, and 
Egremont, were by Henry the Sixth ; and by aa 
act passed in the first year of the reign of 
Edward the Fourth, which confirmed the titles 
granted by that monarch, and by Henry the 
Fourth and fifth, there was this peculiar excepu 
tion, " except the persons and every of diem 
" whom Ye, Sovereign Lord, repute and takie? for 
" your rebels or enemies ^ j** which, in fact, gave 
the Crown power to refuse to confirm any creation 
by the House of Lancaster which it might thihk 
proper. Those who had been the peculiar obj\scts 
of Henry the Sixth's bounty were likely to be con- 
sidered as rebels and enemies by his succesBoi*-; 
and many of them actually fell under th^ ^^ 
pleasure of his successor, and were attainted by 
the first parliament of Edward the Fourth's reign. 
Moreover, with respect to Lord Egremont, there 
seems to have been a doubt who was his heir. 
He appears to have been the third son of the 
Earl of Northumberland ; and it is very ques- 
tionable whether he left, any legitimate son, or 
not. If he did leave a legitimate son, that son, 
of course, would have inherited, unless the dig- 
nity were lost by the refusal of the King to con- 
firm it under the statute just referred to j but 

1 Rot. Pari. V, p. 489. 
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he doe» not appear to have succeeded, which 
tends to ccmfirm the doubt of his l^timacy^ If ^' ^*^^ 
Lord Egremont had no son, his nephew, the 
Eari of Northumberiand, was his heir, who was 
attainted in the first of Edward the Fourth : 
but supfidaiDg the Earl to have succeeded to the 
barony of Egremont, it would be extremely dif- 
ficult to prove the fact, because peers rarely 
assmned the title of an inferior dignity. 
. Having referred to instances of similar grants 
whipb iiave existed in this country, I will call 
yo«r • loidflbips' attention to some of the many 
irbJoh4>ccur in Scotland. 
1, Ij^dChaacellar. -^Yon know the law of peer- 
1^ m Scotland is totally different. A peerage is 
tbece dealt with like a mere estate. * You may sur- 
imder a title» and revert to the Crown for a re- 
grant. By thatiSurrender they are extinguished. 
J should say, speaking as a lawyer, I adopt your 
doctrine, that there can be no reversion or 
remainder in titles, unless they are incident to 
life ; but in Scotland they are held to be extin- 
guished by surrender to the Crown, and then 
the Crown grants them out again with new 
limitations, bearing the same date as tlie prior 
grant, which cannot be the case with us, be- 
cause with us you could take only by a new 
grant, if there could be a cessor of the old 
grant, which is denied in law here. In Scotland 
a man is possessed of the old estate by a sort of 

£ 3 
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law, than at present This assists my argument, 
because I am referring to what was the ancient ^* ^^^^ 
law of England. I am endeavouring to bring 
jour lordships to the consideration of what was 
the English law many centuries ago^ with the 
view of ascertaining the practice of the kings of 
England and of the kings of Scotland at the same 
time. If we find that English sovereigns created 
peerages with this peculiar remainder, very little 
doubt can exist, that, at the time to which I am 
alluding, the kings of England not only possessed 
the same prerogative, but were in the habit of 
exercising it very much in the same way as the 
kings of Scotland. If the question turned upon 
the power of the Crown in the one country, as dis- 
tinct from the power of the Crown in the other, 
it may doubtless be said, that the kings of Scot- 
Imd had a power which the kings of England 
had not; in which case I should not advance 
mj argument by showing the existence of those 
instances in Scotland : but if we establish that 
the Crown had the power, and that, when exer- 
cised, the same words were used as were em- 
ployed for a similar purpose in Scotland^ which 
words are admitted to have the effect of creating 
dignities to persons and their heirs male col- 
lateral, then I contend that that is a most 
important argument for the Claimant. 

Tins question was very much discussed in 
the. Annandale case ; and what I state of that 

£ 4 
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Aegdmxht. case is taken from the notes of the proceedings 
• epj*" j^ j.|jjg house* There was a grant to an individual 
<< ejusque hasredes masculos quibus deficientibus 
h^redem fcemellam natu maximam absque divi- 
sione/' The claim.made was by a party claiming 
through a daughter, under the limitation to heirs 
female ; he maintaining, that as the peer bad 
not left any male issue, the first remainder 'was 
spent, and that the second remainder took dfect 
This claim was resisted ; and his Majesty's then 
Attorney-General, now a member of your lord- 
ships* house, contended that there was no ground 
for such a claim, unless the party showed that 
all the collateral heirs male were disposed o^ — 
" heredes masculos.*' That learned person stated, 
that *^ the construction must be the si^me, 
" whether of an English or of a Scotch peerage. 
*^ In a patent, heirs male do not mean heirs of the 
" body, unless there be within the instrument a 
" declaration, or necessary implication or infe- 
" rence, that they should be so used.** Lord 
Eldon, in his observations upon that case, ex« 
pressed himself in these words; which I also read 
from the notes before your lordships : " The 
notion prevailing in the house, — whether accu- 
rately or inaccurately, remains to be con- 
sidered ; — but the prevailing notion of the 
" house, I apprehend, is this, that if it does .not 
** appear, from some enjoyment of the peerage, 
** tliat it goes to the heirs male generally, you are 
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^* then to infer (the patent not appearing) that Amumsmt. 
** it goes only to heirs male of the body : but if ' ^^^ 
*< the patent itself appears, then you are to de- 
** dde, by the contents of the patent, to whom 
*• it goes.** Can there be any thing more strongly 
or more cogently applicable to the present case ? 
In the absence of the patent, you must presume 
it was to the heirs male of the body, that being 
the more common course of descent. " But,** 
says Lord Eldon, ** if the patent itself appears, 
you must decide by the contents of the 
patent.'' In that case the patent did appear ; 
the limitation was to a person " ej usque heredes 
fnascuhs /* and the course taken upon that occa- 
sion is decisive as to the construction your lord- 
ships put upon that instrument, and the right 
to be derived under such terms. The case was 
adjourned, that the Claimant might have an 
opportunity to bring evidence of the extinction 
of the collateral heirs male. This was, un- 
doubtedly, a Scotch case ; but the Attorney- 
General of the day expressly stated at your 
lordships' bar, that there was no difference, in his 
opinion, between English and Scotch peerages, 
upon that point; and Lord Eldon's observa- 
tions, that where the patent appears, and it con- 
tains words like those which I have read from 
the patent to Sir Edward Courtenay, then the 
heirs male collateral are entitled, are extremely 
important 
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The JjokA Adfomc^ vlio abo attcDded st 
diis bar upoB liiat occswai^ wgiM to hsw 
Bocii Haitkd Jt llie aitBre of fihat 
He n M i ffniiwl, iqy troMJIj; that it was 
tntallv oQBtiai^ to tne flOBEOtaDdm? of au 
SootdnMB -tbat tkere dhcndd be a doidii aa to 
the Bieaniiig of those wt^ds; aod alaicdy that 
theie were ^ wualy -mmt insfccs m which Acre 
had been mamkar gnnis m hatonr of *<heiede8 
masonlos,* which wt^ds had alwajs beeo hdd 
to give a title to the coi hie jai kdn mak^ I 
shall not go thnn^ the iiwianrps whidi that 
learned persoa cited, jnd which are to be fiNmd 
iD the notes^ oq yoor lofdships* tables or do 
more than bneflr notice some of those in which 
it has actuaD J been decided in £ivoor of claim* 
ants who were heiis male ooUatenl of giantec t 
ofpeoagea. This was the case in the instances 
of the peerages^ of Sealorth, created in 16S3 ; 
Kinnoul; in 1633 ; Kenmore:, in 1633; Kincar* 
dine» in 1647 > For&r, in 1661 ; and Kiikcod* 
bright, which was created in 1633. The last of 
these is a case where die dignitr was daimed 
unda a grant to heirs amAt, bj a person who 
desc^ided 6om the great-greatrgreat-gnuidfadier 
<tf' the grantee ; and on the Srd of May 1773^ 
his daim was admitted bv this house. 

We have, then, not only indiiidiial instances, 
but we have the established law of Scotland, 
supported by judicial dedsions, that precisely 
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the same words as are to be found in this Amcvwmn. 
patent confer a right upon the heirs male col* ^ 

lateral. Assuming that the Crown has the power 
to grant a peerage to a man and his ^ heirs male,*' 
it would be extraordinary if, after deciding on a 
daim to a Scotdi peerage, that these words do 
mean heirs male collateral^ the same words were 
to receive a different construction from that 
which this house gave to them on that occasion, 
and which they received in the seventy-nine 
cases of peerages to which the Lord Advocate 
referred in the argument in the Annandale case. 

Instances of such creations in Ireland are 
still more cogent and i^plicable than those in 
Scotland, for the law in the two countries is the 
same ; and if any argument can be raised as to 
the rule of law with respect to land, that rule is 
also precisely the same in Ireland as in Eng- 
land. Any instance of such a limitation in an 
Irish peerage is, therefore, fully as cogent, as a 
precedent, as if it had been an English peerage ; 
and though I am not in a situation to state that 
a daim, under such a limitation, has been raised 
or decided by this house, yet I find similar 
grants have been made, and under drcumstances 
which leave no doubt of the intention of the 
Crown. 

The case of the Earldom of Wiltshire does not 
admit of a doubt as to the intention of the 
Crown; but I am about to state an instance 
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AuQuwan. which must be considered stiU strcHiger, because 
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these intentions are expressly stated in the pa« 
tent. It is the case of the creation to Lewis 
Boyle^ the i second son of the £arl of Cork, of 
the title of Baron of Bandon Bridge, in the 
3rd of Charles the First, Eebruary 1627-8* The 
preamble to the patent expresses the intentioii 
of the King to confer those dignities notjonly 
on the said Lewis and the heirs male of ^ his 
body, but on all the heirs male, as well of >tli[9 
body as collaterally, of the Earl his ^&&)lev> 
*^ yerum etiam omnibus heredibus masculi^^ Um 
de corpore quam a latere diet! comitis ;^' andithe 
habendum is in these terms : ^' To have aad to 
** hold the said honor, stile, title, and dignity of 
*^ Baron of Bandon Bridge, to him the said Levds, 
>^ and the heirs male of his body lawfully bcgot- 
<< ten, for ever ; and in default of issue male? of 
<^ the body of the said Lewis, the said honor, ;ltile^ 
<< and title of a baron to be ajod remain to the 
*^ heirs male of the body of the said Richard Earl 
*^ of Cork ; and for default of such issue, thep 
<< the same to be and remain to the right heirs 
" male of him the said Richard Earl of Cork 
" for ever/' So that here is a grant, which, in de^ 
fault of male descendants of the grantee^ is to 
accrue to the issue male generally of his fatlier ; 
and in default of such issue, what is then the 
grant ? ^< To the right heirs male of him the 
" said Richard Eail of Cprk." We cannot specu- 
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late in this instance as toiMrbat the Crown meant Auivmn. 

Mr PoDYV* 

by the expression " heirs male,** for the patent * ^^ 
had before exhausted the issue male of the body 
of the grantee and of his fitther ; and on failure 
oi such issue male, the grant is to ^ the right 
han male'* of the said &then There the inten* 
tkm of the Crown is clearly expressed : it is a 
comparativdy recent instance in which the right 
of the Cvown to create such an estate in a dig- 
nity has been exercised. If there had been any 
ambiguity in the preamble as to the intention, 
me should have found it removed in the haben- 
dfttH ^ the patent If there be any ambiguity 
in tioie words ^ heirs male'^ in the preamble, it 
is remoried in the grant of the peerage. 

'Lafd fVyf^brd.-^The preamble is not in the 
feast stronger than the patent itself; it is the 
same in eSecL 

Mr 4 Pefys.'^lt is no stronger ; for the terms 
of the patent necessarily include the collateral 
heii^ male^ who are referred to in express terms. 
It is indeed unanswerable, that the habendum of 
the'plitent includes them ; but they are included 
both in the preamble and in the habendum. 

Xonf'ff^yTi/^rdL— Before you withdraw from 
this ptat of this case, permit me to ask this : 
«^We are all aware that there is a great dif- 
-ftrettee between the Scotch law and the Eng- 
lish law with respect to peerage, but supposing 
the Grown to have the power of creating a peer 
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n^ P 'in tins flKXfe, is not tiie iostmnieiity whether 
Sootdi or En^irii, to receive the same constmc- 
tion? Do not die same mles of cxMistnictimi 
sffflj to an instrument whether Scotdi or 
En^idi? 

Mr. Peptfs. — I have taken the Ubertjr of 
stating that which your lordship has so much 
better expressed, and have cited instances in 
which this house has given effect to the claim 
of peerage a£ a collateral heir male, deriving 
not from the body, but from many generar- 
tions above the individual ennobled. This 
house has given effect to those very words, and 
has allowed the title to the person claimhigas 
collateral heir male of the grantee. Here is a 
remainder to an English title in identicaUy the 
same words. If the power of the Crown exists, 
it is impossible that the words can have a differ^ 
ent meaning ; but when we find, in the case of 
the Earl of Wiltshire, and other cases, that the 
same terms are used, no doubt can be felt as to 
the meaning for which I have contended. 

Lord Chancellor. — It appears to me, that the 
principal thing you have to guard against is 
that which you anticipated in the beginning of 
your argument,— the idea that it is impossible, 
if the heirs male general had been entitled, they 
should have shut their eyes to this claim for 
two hundred and fifty years, there being, as far 
as appears, no doubt of the descent You say 
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that Sir William Courtenay) the heir male of 

the Earl of Devon, being an infant for seventeen ^'' ^'^^ 

years, the matter was afterwards lost sight q£. 

When was the attainder of Henry Courtenay, 

the father of the grantee, reversed ? 

Afr. Fejnfs.—\ery soon after the grant of 
the earldom. I advert to the circumstances of 
infaacy to show why inquiry was not made at 
the time. The Claimant descends from a totally 
distinct branch of the family : the properly and 
every thing belonging to the grantee's branch 
descended to the heirs generaL 

Lord Chan€elhr.^^H«ve you taken any estate 
from the common ancestor ? 

Mr* Pepys. •— No. The Petitioner is not the 
heir general. There were other persons entitled 
toi the property i and the patent itself, on which 
thia claim is founded, did not go to his ancestor. 
It obviously fell into the possession of the heirs 
genial of Sir Edward Courtenay. 

Lord Chancellor. — Did Sir Edward ever sit, 
under it, in this house ? 

Mr.Pepys. — It does not appear that he did'. 
Very soon afler he obtained the earldom, he 
fell under the displeasure of the Crown, and 
went abroad, where he died three years after- 

1 He was, however, twice summoned, and his name 
occurs in the list of peers in the Joumab of the House. 
Set page 15 antea. 
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AmanicnT. woTcls. With F^ard to the sitting in parliament, 
Mr. epyfc .^ ^ shown by your lordships' Journals that he 
was summoned, but it does not appear that he 
actually sat. Having the enrolment of the 
patent to produce, it is to be assumed that the 
parties who were entitled under it would have 
claimed had they known of its existence ; but 
it is lately that the limitation became known to 
the Claimant. 

Lord Chancellor. — Knowledge is presumed in 
many cases. 

Mr. Pepys. — It is so in private transactions ; 
but with respect to peerages, it is contrary to 
usage to consider that a non-claim for any length 
of time can prejudice it when made. There is 
one reason why this claim could not have been 
brought forward sooner; namely, the singular 
fact that this patent, though frequently alluded 
to by writers on the peerage, has never been 
correctly printed ; the date is wrong, and the 
limitation is no where stated by genealogical 
writers. Those difficulties, however, are entirely 
removed by the production of the enrolment of 
the patent 

The course we propose to follow is to go 
through the detail of the evidence of the pedi* 
gree, to prove that the Claimant is the heir 
male of the grantee. The late Attorney-Gene- 
ral reported his opinion, that the party haci 
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fully established that he was heir male; and 
submitted the case to the consideration of your 
lordships as to the question of law only. 

Evidence was then put in to prove the cre- 
ation, and the Claimant's pedigree K The only 
part objected to was the enrolment of the patent 
creating the Earldom of Devon, in the 1st of 
Henry VII,, by the Attorney-General, on the 
ground that no other patent could be .admitted 
with the view of explaining the patent under 
whi^ the claim was made : and he observed, 
that the said patent, being a legal instrument, 
the -question must turn upon the construction 

* 

of the "words therdn contained. 

Mr. Pepys stated, that he offered it to show, 
fymt the history of the family, the intention of 
tli6 Crown in granting the patent in question ; 
and fbat he produced it also in proof of the 
pedigree. 

Comisd were informed, that it appeared to 
their lordships that one instrument could not 
be used to controul the effect of another 
instrument. 

Mr. Pepys said, that he did not feel it to be 
material to contend for its production, except 
in prorf of pedigree, for which purpose he would 
in its proper stage put it in. 

^ Abstracts of the documents by which the pedigree was 
prored are given in the Appendix. 

F 
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Lord Chancellor. — Before you proceed to sum 
up the evidence, Mr. Nicolas, I will read to 
you an extract from a book for which I have 
sent to the British Museum. It is intituled 
Judge Doddridge his Law of Nobility and 
Peerage, wherein the antiquities, titles, de- 
*^ grees, and distinctions concerning the Peeres 
and Nobility of this nation are excellendy set 
forth, with the knights, esquires, gendemen, 
<' and yeomen^ and matters incident to them, 
according to the lawes and customes of Eng- 
land; printed in 1658 V* In the chapter re- 
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1 Great part of the contents of the work alluded to, but 
with many variations, was printed in 1642» entitled ** A 
" Treatise whether the Barony of Abergavenny be descended 
** unto the lady being the daughter and heir of the 
** Honourable Henry Neville the late Baron, or unto the 
** special heir male, unto whom the castle of Abergavenny, 
" being anciently the head of that family, is descended. 
In the same year the treatise appeared under this dtle, 
" A Treatise of the Nobilitie of the Realme, collected out 
<^ of the body of the common law, with mention of such 
'' statutes as are incident hereunto upon a debate of the 
" barony of Abergavenny ;" and consisted of Judge Dod- 
dridge's arguments to prove that the barony was attached 
to the tenure of Abergavenny castle. An enlarged and 
much improved edition was printed before the end of that 
year, called ** The Magazine of Honour, or a Treatise of 
*' the several Degrees of the Nobility of this Kingdom, with 
*' their rights and privileges. Also of knights, esquires, 
** gentlemen, and yeomen, and matters incident to them, 
'* according to the laws and customs of England. Collected 
'' by Master Bird, but perused and enlarged by that learned 
'* and judicious lawyer Sir John Doddcridge, Knight, one 
" of his Majestys judges of the King's Bench." 8vo, 164-2, 
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specting Barons there is this, which is important EnDuci. 

to you : — <' The dignity of Baron shall be of such 

** countenance, in descent or otherwise, as shall 

** be limited in the * habendi' in such letters 

^ patent contained ; for it may be but for the 

^* life of him to whom it is given^ or for term 

^ ^ de autre vie' — of some other man's life ; as 

* some hold opinion, in 9 [32] Henry 6. 29., for, 

^ cujus est dare cpus est disponere. It may be in 

^ special a general taU ; and this kind of estate 

<<taU was usual before the statute made in 

'^ IS Edward 1 st, by which estate tail in lands 

« and tenements was created, as appeareth by 



pu 158* In 16S7» the new title was given to this work, of 
^ HonoTTS Pedigree, or the severail Fountains of Gentry ; 
^ being a Treatise of the distinct Degrees of the Nobilitie 
^of this Kingdome, with their rights and priviledges, 
^ according to the laws and customes of England. By that 
^ joditious lawyer Sir John Dodoredge. one of his Majesties 
^ judges of the King's Bench.** And in the following year 
the title was again changed to ^ Judge Dodaredge his Law 
^ of Nobility and Peerage, wherein the antiquities, titles, 
^degrees, and distinctions concerning the peeres and 
^ nobility of this nation are excellently set forth ; with the 
^ knights, esquires, gentlemen, and yeomen, and matters 
^ incident to them, according to the lawes and customes of 
^ England. 1658.** But no part of the volume was ever 
reprinted after 1642. 

The Lansdowne MS., 866, is entitled ** Three severall 
*• Treatises of Nobillity, of the Creation of Nobiliity, of 
^ the Nobillity in general, of Knighthood and Gentlemen ; 
* by the famous antiquary Thomas Bird, Esquire ;" and 
appears to have been a copy of the printed volume, but 
containing many variations. 
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tdbip fBOEB nuQLittHT HiftrfU de Buigo was 
3191^ £k$ flf Efiigj 5bi 131^ i3Be of Hemy the 
l^ondL W oeK viar&^ ^iirfMrnf At et heged* 
ot corpflre jiii'gjiigsLg mimb^^ sue sofons 
B^e^ Soccsr peocfettis^ et pro de^ 



^dkti Hnboti;* Jid VOL odik in tail are 
^ at Ais dar tMies of bowMt; by tfae statute 
"■"of WcsmiHtcr 2Mi. n& NeviDe's case', 
^ Tih Cokc^ p. 121.* So Aat joa have die 
a uihmiij of Jnd^ DnAhidge^ h^ ufoa sodt 
a questioaas this^ in which he s^rs» the dignitj 
of a peer diaD be of soch countenance in dei* 
fceot or odherwisey as shaD be Hmited in the 
patent ; that it mar be fiar liJfe^ or for term ' de 
aotre vie/ snl^ect to the incidents of sodi estate; 
that is^ the decease of the ' cestui que Tie.* If 
it suits jour convenience we will hear you sum 
up, if you have any arguments to add to those 
ci Mr. Pepjs upon the matter of hm. You 
need say nothing upon the evidence. If the 
extracts printed are correct, it is a clear case in 
point of fact, and is quite made ouL 

Mr. Nicolas. — I would submit some observa^ 
tionSy but it is desirable that I should look at 
the points suggested before I siun up. 

1 This case is paiticularlj noticed in the Appendix. 

Adjourned to Thursday next. 
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Thursday, 24th February 1831. 

Mr. Nicolas.'— I have the honour to attend 
your lordships in support of the claim of Wil- 
liam Viscount Courtenay to the Earldom of 
Devon. It is unnecessary for me to trouble 
you with the particulars of this case, because 
they have been already described ; nor is it 
requisite that I should occupy your time by 
detailing the history of that illustrious family. 
It is identified with the annals of this country ; 
it has been commemorated by one of our most 
eloquent historians, and must be well known to 
your lordships. Upon the evidence by which 
the pedigree is proved, it would have been my 
du^ to comment, but for the observation of a 
noble and learned lord, who was pleased to 
inform me that upon that point I need make no 
remaric, as your lordships were satisfied on that 
part of the case. The late Attorney-General 
was satisfied ; and I believe his Majesty's pre- 
sent Attorney-General is not likely to raise an 
objection on any point connected with the 
Claimant's pedigree. 

Under these circumstances, I shall confine 
myself entirely to the question of law. That 

F 3 
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AiiGuiiiiiT. question, however important the result, may be 
Mr, Nicolas, gj^^.^^ '^^ ^^^ f^^ words. It is simply this : 

Are the words " heirs male'* in a patent of 
peerage to be understood in their plain, direct, 
and obvious sense, and in the same sense in 
which they are understood in common parlance ; 
or do they receive a construction at variance 
with their acceptation on every other occasion, 
and at variance too with what appears to be the 
intention with which tbey were used in this 
instrument ? 

The first consideration, therefore, is. What is 
the legal and technical effect of the words " heirs 
male" in a patent of peerage? That the words 
'< heirs male*' in a grant are never confined in 
their operation to " heirs male of the body,** 
is a principle of law which is not only laid 
down by the highest authorities, but has been 
confirmed by repeated decisions. I will not 
trespass upon the time of the house by going 
through those cases ^ but will merely name 
them. The earliest is that of Hilton, in the 18th 
of Edward III.^ wherein another case is stated 
as having occurred in parliament, but which I 
have not been able to find. The next instance 



^ An analysis of these cases will be found in the 
Appendix. 

- Y.B. 18E.III. f.45-. 
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in which the distinction was drawn is in tiiat of amummt. 
Faringdon, in the 9th of Henry VI., which was 
again argued in the 11th of Henry VI.^ 

Lord Wynford. — ^What was the subject-mat- 
ter ; was it a peerage ? 

Mr. Nicolas. — No^ my lord ; it was a grant 
qS land. The importance of these cases is 
\o prove that, excepting in a will, the words 
<< heirs male ^ are never understood in law to 
mean '< heirs male of the body." The next case 
is that of Lovell, in the 18th of Henry VIII. », 
which I shall have to press particularly upon 
yoor lordships' attention. The same distinction 
was drawn in the case of Abraham v. Twig, in 
the SSth of Elizabeth'; in Beresford's case, in 
the drd of James 1/ ; and the last case in which 
the point arose seems to have been that of Idle 
V. Coke, in the reign of Anne.^ All those cases 
I cite to prove that, in a grant, the words 
" heirs male" never can mean << heirs male of 
the body.^ 

Lord Chancellor. — Is there the slightest neces- 
sity for proving that ? 

Lord Wynford. — The strength of your case 
c(msists in distinguishing the case of peerage 
firom that of land. 

> Y. B. 9 H. VL and 11 H. VI. f. 23— 25- 

2 Br. Cases, 12mo. 1578. ^ Mo. 424. ^ 7 Co. 41. 

* Baynu 1144. 
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Jfr.jnraiBfj — Xo doobt it does ; botasdiere 
s a nerr ^esKnl, tisroos^ aimifm is impressimi, 
tiftat all peensK moss dr^yynd lineally, and 
nerer coDaxenlhr, I oonsidefed it material to 
pro«^ that tike vord^ ' hein malet* in a grant, 
cannot be coostroed into heiis male of the 
grantee's bodr; ftr if that pomt be conceded, 
tMs inference most be obrioiis^ — eitlier that 
die patent to Sir Edward Conrtenaj is void, or 
that its el&ct is to extend the estate created by 
it in the earldom to his ooflateral horsmale. 
I win now proceed to the second pnqx)sition 
upon which this claim depends ; namdv, that 
the dignity of the peerage is not goTemed by 
the same rules of law as Iand& 

The importance of establishing the distinc- 
tion between lands and honours arises firom the 
statement of Lord Coke, that a grant of lands 
by the Crown to a man and his heirs male 
is void. The authority for this dictum is ex- 
tremely slight. It stands upon one solitary case, 
that of Lovell, in the reign of Henry the Eighth, 
which, so far as appears after a careful inquiry, 
has not been supported by any subsequent de- 
cision. It has come down to us in an abridged 
and imperfect form, so that we know very little 
of the grounds upon which it was decided ; 
and there are circumstances connected with 
that case which prevent its being considered 
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of high authority. King Henry the Seventh AmouMnift 

granted certain lands, by his letters patent, to 

Sir Thomas Lovell and his *' heirs male,'' by 

which the grantee presumed that he acquired a 

fee simple, and acted upon that impression ; 

but many years afterwards, in the 18th of 

Hen. VIII., on the extinction of heirs male of 

the body of the individual to whom Lovell 

devised that propeity, a question arose as to the 

effect of the grant. The point was argued in 

the Court of Exchequer, when the Attorney 

and Solicitor-General, the King's Serjeant, Sir 

Thomas More then Chancellor of the Duchy 

of Lancaster, and one of the Barons of the 

Exchequer, contended, in favour of the Crown, 

that it was a void grant ; or, to use the words of 

a contemporary MS. note, they argued " toute 

pour le Roy." The judgment of the court is 

not stated in that manuscript ; but, according 

to " Brooke's New Cases," it was ruled that 

the grant was void^ By this decision, the 

lands reverted to the Crown ; and the Crown 

obtained the object for which it caused the 

point to be mooted. It is thus evident, that 

Henry the Eighth had a direct interest in this 

case ; that his law officers were the parties to the 

suit; and that it was a question between the 



1 A full account of the Lovell case is given in thb 
Appendix. 
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Cnmn and a sobyect, at a penod when tibe sub- 
KTfiaicjr of ouurts di lav and €if pai bameot to 
liie wiD of liie mitaeqy i liariDa ooe of tibe most 
iwnartaMe, and one of ifae MOBt diagiacefiil, fea> 
tores in Fngfah liistoij. The reign of Heniy 
the Eig^itfa is tiie Terj last period in the annals 
of this co unti jr winch a lawjer would fix upon 
for a kgad precedent ; more eapedallj if it must 
be derived firom a case in winch the Crown was 
a party. Tins fiwrt justifies tiie suggestion, that 
anj decision in the time of that absolute prince, 
which tended to increase the property of the 
monarch at the expence of the subject, or to 
enable him to set aside the acts of his predeces- 
sors, must be viewed with great su^idon ; and 
that a principle of law which was first established 
on such an occasion, and which has neither 
been supported nor corroborated by any subse- 
quent decision, would not, in these days, be 
acted upon by any court of judicature, without 
extreme hesitation. As, however. Lord Coke 
expressly observes, that this rule ^' extendeth 
but to lands or tenements,'' it is not necessary 
for me to say more upon the question, whether 
a grant of lands to a man and his heirs male 
would now be held to be void. It is sufficient 
for my purpose to prove, that whatever may have 
been the idea formerly \ dignities are not tene- 

^ Ncvillc*6 cabc, 7 Co. 121. See the Appendix. 
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ments within the statute ** de donis ;" and to Amoman. 
rely on the observation of the same high autho- ^' Ni«*» 
rity^ that in other instances such a grant by the 
Crown is good^ and tiiat the thing granted will 
descend to heirsmale collateral as well as lineaL 
It is true liut Lord Coke does not expressly 
indude peerages among the things which the 
Crown can grant to ^* heirs male :^ nor was it 
requisite that he should do so ; for the only 
inference which can be drawn from his remaric 
]8» that such a grant is valid with respect to every 
thing excepting lands. One example was there- 
fore enough to explain his position ; and it so 
happens, that the subject which that eminent 
writer selected for his illustration is one which 
bears the strongest possible analogy in its nature 
to a peerage, which, like the peerage, is an 
hcmorary distinction, and deemed incidental to, 
and inseparable from, nobilily ; namely, armorial 
ensigns. These, Lord Coke says, " may be 
** granted to a man and his heirs male, and shall 
« descend to his heirs male lineal or coUateraV^ 
We have here the express recognition of the 
hi^iest juridical authority, that in cases strictly 
analogous to peerages, the Crown may make 
such a grant: and the same great authority 
specially adds, that the effect of those words 
is precisely that which, it is submitted, must 
be held to be the operation of them in a patent 
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amumhtt. of peerage. It must not be forgotten, that when 



Mr. Nioolw. 



the law was thus laid down by Lord Coke, 
no less than six peerages had been granted 
with remainders to ^^ heirs male ;'' and as that 
learned individual is well known to have been 
intimately acquainted with early records, it can- 
not be supposed that he was ignorant of the 
existence of those patents ; or that, if aware of 
them, he would not have expressly alluded to 
them, had he deemed that the Crown could not 
make such a grant, or that the limitations were 
not to be understood in their obvious sense. 
The only doubt, then, that can possibly exist 
with respect to the patent under which Lord 
Courtenay claims, is, not whether the effect of 
the words ^^ heirs male** is to confine the descent 
of the dignity to the heirs male of the grantee's 
body, because it has been shown, and your lord- 
ships appear to be convinced, that these words, 
in a grant by the Crown, never can have that 
operation ; but whether a dignity partakes so 
much of the character of a tenement within the 
statute " de donis/* as to be governed by the 
same rules of law as lands ; and, consequently, 
whether this patent is not altogether void. 

To prove that dignities are not governed by 
the same rules of law as lands, I shall first refer 
to the Reports of your lordships* Committees on 
the Dignity of a Peer of the Realm, because 
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the history of the peerage has never been in- 
vestigated in so able or so elaborate a manner as 
by those Committees ; and because it would be 
presumptuous to substitute my own words for 
the able and convincing arguments which occur 
in their Reports. The passages on which I 
chiefly rely for this purpose are in the Third 
Report, page 18, from pages 46 to 52, pages 183 
and 189 } and in the Fourth Report, pages 3, 
15, 16, and 62'. 

I cannot too strongly press upon the Com- 
mittee, that after a most laborious inquiry into 
the nature and history of the dignity of a peer 
of the realm, the conclusion which the noble 
lords who drew up those Reports formed was, 
** that there is in truth no resemblance be- 
tween land of which the King, or any other 
person, is seised in fee simple, and which 
may be entailed, and of which the entail is 
" protected by the statute * de donis,' and a 
•* dignity created by patent or by writ *." In 
another part it is said that, *' upon questions 

1 The passages alluded to will be found in the Appendix. 

3 Tliird Report, p. 48. The Attorney-General, Sir William 
Garrowy observed, on the claim to the Earldom of Airlie, 
in 1812, ** that if it were open to him to argue whether the 
" statute ' de donis' extended to limitations in tail of titles 
^ of honour, there were strong grounds to contend that this 
** act was neither intended, nor did in effect, include them ; 
^* for the object of the act was to prevent alienations, an^ 
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inlierent in the 
incapable of alien- 
or fifBCfitt froni 
of lands, aa w^ at 
Makboaghbe might 
** fed hJMirlfaMe to oope vitb tibe rentoBiii^ upon iriiich 
* tbe l irciiifl n of NeriDe^ case is mppuwd to rest, be did 
'^ not ronsidrr hiwrlf cndded to contest its antbontj." 
Cham OB Ih^mbm^ p. ISS. 

It is a rcnmkable feet, that wbcn the statute * de donis 
cooditionalflMs* vns enacted , in the IStb Edw.L, not a 
single dignity bad ever been created in diis coontry, widi 
a limitation to "AeBrraMir^Afelo^" the onlj remainders 
being to the grantee and h^ heirs, to the grantee and his 
bein bj a particokr wife (Earldom of Lincobi, 17Hen.IIL), 
or to the grantee and the heirs of his bodj, mitil the 
9th Edw. IL, when the Eari of KOdare in Irebmd was 
created to that dignit j, to him and the kan wtak of his 
bod J. The next instance of a similar creation was of the 
earldom of Louth in Ireland, in the 12th Edw. IL ; but 
the first English honoor crer granted to a man and the 
heirs male of his bodj was the earldom of Carlisle, in the 
15th Edw. n^ which precedent was not again followed until 
the creations of Lionel Duke of Clarence and John Earl of 
Lancaster, in the 36th Edw. UL, between which year and the 
9th Edw. IL many earls had been created^ to the grantees 
and their hetrs, or the heirs of their'bodies. Thus, the first 
precedent of a creation to a man and his keir$ mult, in the 
91 Ric* IL, was only thirty-five years after limitations to 
beirs male cftke body became the usual estate granted in 
earldoms. 
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'^sidered as having any close analogy to the AEanvnT. 

^ rules of law respecting titles to land^'' It is 

observed in another page,_for this doctrine does 

not appear merely in one or two places, but is 

the prevailing opinion throughout the Reports,— 

«< that allusions to the rules of law respecting 

'^ estates in land, in considering questions re- 

«< specting dignities, have a tendency to mis- 

'< lead the judgment of the house in all cases, 

<< and especially when applied to the dignity of 

^* a peer of the realm, where that dignity has 

^* been created by the Crown, and cannot be 

<^ claimed as incidental to the tenure of land^" 

But great as is the authority of the lords* 
Committees on this subject, the position for 
which I contend does not rest upon it There 
exists an unanimous decision of this house, 
founded upon that principle, and which of itself 
is sufficient to establish that there is no analogy 
whatever between lands and titles of honour. 

Viscount Purbeck, in I66O, levied a fine of 
his honours, and surrendered them to the King. 
In June I678, his title was claimed by the 
heir male, who contended that honours cannot 
be surrendered. The Attorney-General for the 
Crown argued that they could be surrendered ; 
that they were within the statute ^' de donis ;** 
that they were governed by precisely the same 

> Third Report, p. 52. » Fourth Report, p. 15- 
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rules as land ; and that there was no distincticm 
whatever between them. The aigument was 
answered by one of the most learned persons 
that ever became a member of this house — the 
first Earl of Shaftesbuiy. His lordship denied 
that honours are an estate tail^ and are taken to 
be within the statute " de donis/' or that they 
are governed as other inheritances, and by the 
rules of the common law^ which, he emphatically 
added, ^^ is contrary to the opinion of the most 
^^ learned men ; contrary to the honour and 
^< dignity of this House, the practice of the courts 
** in Westminster Hall, and the direct evidence 
" of the thing itself ;" and he quoted the 
opinion of Judge Berkley, in 1640', who con- 
tended, ** that honours must descend from the 
** first that was seised of the honoiu*, contrary 
** to other inheritances ; and that honours are 
" not governed by the rules of the conunon 
" law^/* The house adopted the view taken by 
Lord Shaftesbury, and came to an unanimous 

1 In the case of the Barony of Grey de Ruthjrn, upon the 
question, whether there could be a " possessio fratris *' in a 
dignity. The point was referred to the Judges ; but the 
argument of Judge Berkley on that occasion does not 
appear to be preserved. The opinion of Lord Chief Justice 
Bramston will be found in CoUins's Precedents of Bcanmiet 
by Writ, p. 255. The report of this case^ in Croke 601> is 
brief and unsatisfactory. 

2 Shower's Parliamentary Cases^ pp. 1 — 4. There is a 
somewhat fuller report of the Purbeck case in Collins's 
Precedents of Baronies by Writy p. 293. See the Appendix. 
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decision, that a fine cannot be levied to surrender amumivt. 

Mr Wimlii 

an honour, on the principle, that honours bore 
no analogy to real estates. 

Lord Chancellor. — That has been acted upon 
by a noble famUy in this country, in the case of a 
very high office which was held in that family. It 
has been the subject of great consideration ; and 
I have seen an opinion of two very learned chief 
justices upon it, one of whom was Sir Matthew 
Hale, one of the highest authorities in West- 
minster HldL By suffering a recovery, they 
barred the remainder in tail ; — it was not to 
bar the remainder over, but the remainder in 
tail ;— and thereby the high shrievalty of West- 
morland passed out of one family into another, 
and is now held by a noble lord, who is not the 
descendant of the first taker, who, but for the 
recovery, would have taken it. That is not an 
honour, but an office. 

Mr. Nicolas. — A shrievalty is a very distinct 
thing from a peerage. 

Lord Chancellor. — You make a distinction 
between an office and an honour, but originally 
earldoms were offices. Originally the earl was 
the alderman, and the sherifi^ the viscount They 
were ail originally official titles, but the words 
of honour have survived the function. 

Mr. Nicolas. — There is great difficulty in 
reconciling the anomalies with respect to the 
ancient and modem practice in cases of peer- 

G 
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amumeiit. age ; but I submit that I dan show no autho- 
nty so high as the solemn decision of this 
house with reference to dignities. In the case 
alluded to, the decision was, in effect, that 
there was no analogy between lands and ho- 
nours, — ^that the latter were governed by rules 
of their own ; and such is the opinion expressed, 
in the most forcible terms, by the noble lords 
who drew up thC' Peerage Reports. The idea 
that peerages are not subject to the law of com- 
mon inheritances, and that every thing relating 
to that dignity was always held to be as inde- 
pendent of the rules of the lower courts as of 
the courts themselves, is supported by proceed- 
ings in parUament in the reigns of Richard the 
Second and Henry the Sixth. In 1388, the Lords 
spiritual and temporal then present in parlia- 
ment claimed it as their right and franchise, 
" that all matters touching peers of the land 
" should be discussed and adjudged by Par- 
" liament, and not by the civil law, nor by 
" the common law of the land, used in infe- 
" rior courts of the realm ;" which was allowed 
and granted in full parliament ^ So com- 

1 Rotulus Parliamenti tenti apud Westm* die Lune in 
crastino purificationis beate Marie, anno regni Regis Ricardi 
Secundi post Conquestum undecimo : — " En ycest Parle- 
*' ment, toutz les Seigneurs si bien espiritels come temporels 
'' alors presentz clamerent come lour libertee et franchise^ 
'' que les grosses matires moevez en cest Parlement, et a 
" movers en autres Parlementz en temps a venir, tochantz 
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pletely was it understood that subjects con- -AaauMKur. 

•' "^ Mr. NieolM. 

nected with the peerage were independent of 
the common law, that there is a precedent of 
the judges having, in the reign of Henry the 
Sixth, refused to decide a dispute between two 
peers for precedency, though commanded to do 
so by the King and the peers in parliament, on 
the ground that these points belonged only to 
the Eling and the lords in parliament '• These 



^ pieres de la terre^ serroient demesnez, ajuggez, ct discus 
** par le cours de Parlement, et nemye par la Loy Civile, 
'* ne par la Commune Ley de la terre, usez en autres plus 
** bas courtes du roialme. Quell claym, liberie, et franchise 
'* le Roy lour benignement alloua et ottroia en plein parle- 
" ment." Vol. iii. p. 244. 

1 In the 27th of Hen. VI., 1449) a controversy arose in par- 
fiament between William Earl of Anmdel, and Thomas, 
sixth Earl of Devon, for precedency. The King, by the 
adyice of the peers, referred the dispute to a committee of 
lords ; but they not having time to examine the pretensions 
of the parties, the King, with the advice of the peers, 
desired ** that the judges of the law of the land, being in 
the same parliament/' should investigate the subject, and 
report their opinion to his Majesty and the lords in parlia- 
ment. The documents being accordingly submitted to the 
judges, ** they sayen and declaren, afler thcire conceites, 
'* that it is mater of Parlement, longyng to the Kynges 
« highnesse, and to his lordes spirituell and temporell in 
** Fulement, by theym to be decided and determyned." 
The judges, however, stated their construction of the act 
under which the Earl of Arundel claimed, but again added, 
* that it belongeth to be discussed and determyned by the 
** Kyng and his lordes, and fiot in otherwise^' Whereupon 
the King, by the advice and assent of the peers, decided the 
question in favour of the Earl of Arundel, with a salvo jure 
of the Earl of Devon. Rolls of Parliament, vol. v. p. 148. 

G 2 
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Aroummw. facts tend materially to prove, that in whatever 

Mr. Nicolas. "^ . 

related to the peerage the judges had no juris- 
diction ; that the King and the peers in parlia- 
ment formed the only tribunal to which such 
questions could be submitted ; and that the 
rules by which they were governed differed from 
those of the common law. To suppose that 
peerages are subject to the same principles of 
law as land would be to impose upon them those 
incidents to which land is subject, — fines, re- 
coveries, mortgage, tenantcy by the courtesy, 
surrender, alienation, the statute of limitations, 
&c., neither of which is consistent with the dig- 
nity, nor even with the existence, of the peerage. 
My motive for pressing these facts must be 
obvious, because if I can show that a grant 
by the Crown of a peerage to a man and his 
"heirs male" is a totally distinct thing from 
a grant of lands to a man and " his heirs 
male," and totally distinct, also, from a grant 
of a peerage to a man and "the heirs male 
qf his body^^^ I apprehend there is no remain- 
ing difficulty in the case. Upon the question, 
whether the sovereign can grant a dignity to 
a man and his heirs male, very little need 
be said. The right of the Crown to create a 
peerage, with any limitation of the dignity it 
may think proper, has never been disputed. 
The most jealous writers on the royal preroga- 
tive have not ventured to raise a doubt on the 
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subject ; and this power has been exercised, A%amann. 
with every variety of remainders, from the Con- 
quest to the present hour. A peerage depends 
for its very existence upon the royal will : it 
endures only under such circumstances, and for 
so long a time, as its creator is pleased to pre- 
scribe ; and when that term has expired, it 
returns to the vacuity from which it sprung. 
Unlike any other species of inheritance, it arises 
from nothing that is tangible or visible : it is 
in its nature a thing dependent upon the piece 
of parchment which gave it birth, and can 
know of no other principle of government than 
what is expressed in that parchment. To deny 
the power of the Crown to point out in what 
way a thing shall be enjoyed, which exists 
only by the exercise of its prerogative, would 
be tantamount to raising a doubt as to the 
prerogative itself; and I may safely affirm, 
that there is no instance on record in which 
the absolute and uncontrollable right of the 
Crown to create a dignity, in what manner, 
and with what limitation, it thought fit, has ever 
been questioned. Doubts have indeed been 
raised by this house as to the power of the 
sovereign to grant a higher precedency to a 
peer within these walls than would belong to 
the date of the patent of his creation ; but this 
occurred for the first time in the reign of Charles 
the first, a period memorable for the struggle 

G 3 
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amumekt. respecting prerogative. The question was then 
discussed, not as to whether the Crown origin- 
ally possessed the power, but whether it had not 
resigned so much of its prerogative when King 
Henry the Eighth gave his assent to the statute 
for *^ Placing the Lords K*' It is remarkable, how- 
ever, that Charles the First never admitted that 
he did not possess the right to grant any prece- 
dency he pleased ; and I think it can be shown, 
that^ imtil the act for the union with Scotland, 
the Crown might legally do so. I have stated 
this with the view of proving the absolute power 
which the constitution vests in the sovereign 
with respect to peerages j but it is not likely 
that your lordships, who derive your honours 
from the Crown, will suffer a question to be 
raised at this bar as to the power of the King 
to limit a peerage in any way he may think 
fit ; nor do I anticipate such an objection from 
the Attorney-General, for whatever difficulties 
he may urge with respect to this claim, they 
siu*ely cannot be founded upon a doubt as to 
the prerogative of the Crown. 

My attention was directed by a noble lord 
to a treatise on the peerage, which is attri- 
buted to Judge Doddridge. A manuscript 
copy of that work exists \ from which I shall 

» Stat. 31 Hen. VIII. c. 10. This subject is fully discussed 
in THE Appendix. 

2 Lansdowne MS. No. 866. 
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read a short passage* Speaking of the power A»ouM«irr. 

of the Crown to create a dignity with any 

limitation it pleases, Judge Doddridge says, 

<* As it is in the King, the head, originally to 

^ create and make his spring or well of honour, 

*^ so he may cut the channel for carriage of the 

** stream thence in such manner as it pleaseth 

<< him ; for * cujus est dare, ejus est disponere.' 

** Yea, he may leave it without any stream or 

** derivation if he will, creating only for life/' 

Lord Chancellor. — In the copy which I had, 
it stood " or for term de autre tde^ — " some 
other man's life, as some hold opinion in 
9 Henry 6. 29.'* 

Mr. Nicolas. — It is a wrong quotation. In 
the earlier editions it is correctly said to have 
occurred in the 32nd of Henry VIJ It is a 
mere supposititious case. 

Lord Chancellor. — It is arguendo merely. It 
is clearly assumed arguendo, because the report 
makes Justice Danby say, *^ £t sic posito que 
** home soit fait conte a terme d'auter vie et il 
*^ port brief ad respondendum comiti ut oportet 
" et pendant le brief cesty a que vie devy jeo 
** di que cest brief abatera purceo q il ad perdu 
" son nom de conte," &c. 

Mr. Nicolas. — There is, however, the case 
of the Earl of Rutland, who was created to 

> Y. B. 32 Hen. VI. 29. 
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AEGuioirr. th^t title, to hold to him duriDg the life of 

Mr. Nicolas. 

his father. But the power of the Crown to 
create a peerage for any term it thinks proper 
will be best proved by a short analysis of all 
grants^ from the earliest on record to the acces- 
sion of Edward the Fifth ; from which, and 
from the singular limitations cited by Mr. Pepys, 
it will appear that there is scarcely any degree 
of kmdred, or any alliance by marriage, that 
has not been included in the remainders of 
peerages. The extreme precision with which 
words of limitation are introduced in early 
patents is extraordinary, and it appears as if the 
Crown was most careful in defining who should 
inherit under the grants. There are forty-one 
earldoms to a grantee and his heirs ; three earl- 
doms to a grantee and his heirs by a particular 
wife ; seven earldoms and one marquisate to 
grantees and the heirs of their bodies ^ ; seven 
earldoms and two dukedoms to grantees for life ; 
two earldoms and three baronies to grantees, 
without any words of Umitation ; one earldom 
to the grantee during the life of another per- 
son ; one earldom, in the reign of Richard the 



1 This was the estate which every baron possessed in his 
dignity, before the 11th Ric. II., when the first baron by 
patent was created. Until the reign of Charles the Second, 
numerous barons continued, however, to be created by writ, 
though creations by patent, with remainders to the heirs 
male of the grantees' bodies, was the more common mode. 
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Second^ to be held during the King's pleasure. 
There were seventy-six peerages to the grantee 
and the heirs male of his body/; two earldoms 
to a grantee and the heirs male of his body by 
a particular woman ; five peerages to a grantee 
and his heirs male for ever^ ; and two baronies 
to a grantee and his heirs, they being lords of a 
particular manor. Since that period peerages 
have been granted with still more extraordinary 
remainders than these. There is an instance of 
a peerage to a grantee for life, remainder to the 
grantee's son-in-law, and his heirs male by the 
daughter of the first grantee. To a grantee, with 
remainder to his second son and the heirs male 
of his body, failing which, to his eldest son and 
his issue male. So absolute, indeed^ is the pre- 
rogative of the Crown with respect to peerages, 
that there is an instance, in the reign of James 
the first, of a grant of a peerage of England, 
with precedency next to the barons of England, 
but the grantee was not to have a voice in this 



1 Namely, eight baronies, five viscountcies, thirty-four 
earldoms, four marquisates, and twenty-five dukedoms. 

3 The earldoms of Oxford and Wiltshire, in the reign of 
Richard the Second, and the baronies of Hoo and Hastings, 
Richmond Grey, and Egremont, in the reign of Henry the 
Kxth. Copies of the patents creating those dignities will 
be found in thk Appendix, together with a full report of 
the Oxford case, which was particularly adverted to by 
the Attorney-General^ the Lord Chancellor, and Lord 
Wynford. 
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AEQinaMT. house : and dignities have also been granted for 
life ; others during the King's pleasure, or during 
the life of another person ^ They have likewise 
as I have just stated, been annexed to the 
tenure of a particular manor, and they have 
been granted in reversion; so that there are 
no limits whatever to the power of the Crown 
in creating a dignity. 

Lord Wynford. — Grants of peerages, at this 
day, are generally to A.B. and the heirs male of 
his body ; that is^ to the heirs male of the body 
in reversion. 

Mr. Nicolas. — But the grant in reversion to 
which I refer, namely, of the earldom of Des- 
mond^ was to Sir William Fielding, to take 
effect on the death of Lord Preston, if Lord 
Preston died without heirs male of his body. 

Lord Chancellor. — ^There is one passage here^ 
which I do not think does you much good: 
" And, in truth, the grant of a dignity to a man 
** and his heirs is a grant to him and the heirs 
'* of his body only, and will convey nothing to 
" collaterals : that is according to the nature of 
« the writ." 

Mr. Nicolas. — That is applied to heirs, and 
not to heirs male. 

1 See these cases in the Appendix. 

3 The Lord Chancellor here alluded to page 18 of the 
Fourth Peerage Report, to which reference had been made 
for the purpose of citing a passage to prove that honours 
were not subject to the same rules of law as lands. 
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Lord Chancelhr.'^Then you say, in a grant 
to a man and his heirs^ you supply the word 
*< body^ to the heirs ; and that, though a grant 
to a man and his heirs is not a grant in fee but 
in tail, yet a grant to a man and his heirs male 
lets in collaterals. 

Mr. Nicolas.'^ln all cases of grants from the 
Crown, excepting grants of lands. 

Lord Chancellor. — ^Then why should the word 
'' male" make a difference in such a grant ? In 
a grant to a man and his heirs you supply the 
body and make it a tail. 

Mr. Nicolas. — The cases * which I cited at 
the commencement of my address to your lord- 
ships prove, beyond the possibility of contro- 
versy, that the words " heirs male," in a grant, 
can never be construed to mean '< heirs male of 
the grantee's body." Grants of peerages to a 
man and his heirs occurred only at a very early 
period, when the rules respecting dignities were 
little understood or settled. I quoted the Reports 
of the Lords' Committees, because they define 
the distinction between lands and honours ; but 
the passage which your lordship has just read is 
not the one referred to by me, though it occurs 
in the same page. 

Lord Chancellor. — On the authority of the 
Committees, in their Report, a grant to a man 

1 See pages 71, 72, antea. 
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and ** his heirs" supplies the '* body** to make 
it an estate tail ; then joa argue, that instead 
of a grant to a man and his "heirs male" being 
limited to a man and the heirs male of his bodj, 
you are not to add " of the body/' but go to 
collaterals. 

Mr. Nicolas. — ^There is no grant of a peerage, 
I believe, to a man and his heirs, subsequent to 
the reign of Richard the Second. At that period 
the Crown exercised a prerogative respecting 
dignities, which would destroy the proudest 
privilege of your lordships ; for there are in- 
stances of a person not succeeding under a patent 
until the Crown thought proper to allow him'. 

1 This fact is shewn by the case of Aymer de Valence, 
who succeeded his father^ William Earl of Pembroke, in 
1296» but was not allowed that dignity until the acces- 
sion of Edward the Second, in 1308. In the instance of 
the earldom of Gloucester, which was granted to Hugh de 
Audley and his heirs by Edward the Third, and who left 
an only daughter his heiress, neither she nor her descend- 
ants ever enjoyed the earldom. Upon this subject, and in 
reference to the writ authorizing Hugh de Courtenay to 
assume the title of Earl of Devon (see page 6 antea), the 
Lords' Committees on the Dignity of a Peer of the Realm 
observe : ** This transaction seems to amount to a recogni- 
<< tion, on the part of the Crown, of the right of Hugh to 
*' be Earl of Devon, by descent from the family of Redversy 
** and to give him precedency accordingly. Probably some 
*' similar recognition on the part of the Crown, as a maUer 
" of grace and favour rather than of right, was formerly 
'' deemed necessary when, in any family, a dignity had 
'' been granted to heirs generally, and one or more females, 
** or persons claiming through females, became heirs or 
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But supposing that the opinion of the Lords' AiaumirT. 
Committees, with respect to a grant to a man ^'' Niooi«. 
and his heirs, be correct, it is merely one of those 
anomalies of which the law furnishes so many 
instances ; and which, like the doctrine of the 
half blood, cannot be accounted for. 

Lord Chancellor. — ^The house is not bound 
by this. It is the report of a Committee ; it is 
the opinion of a very learned man ; but then if 
it is not binding against you, no more is it 
binding for you ; so that there is no use in citing 
the authority. It is the report of one of the 
most learned lawyers, deserving the most high 
and profound respect 

Mr. Nicolas. — I am aware that there are many 
statements in those Reports which are not 
founded in law, at least, which are very much 
questioned by men of great legal judgment 

Lord Chancellor.^-There is no doubt of that 

Lord Wynford. — I have found that which is 



^ coheirs of the original grantee.'* (Third Report, p. 168.) 
Tbe case of Aymer de Valence, above cited, justifies the 
inference, that such was also the custom when a son suc- 
ceeded his father. The proceedings with respect to the 
earldom of Pembroke, on the decease of the said Aymer 
de Valence, 8.P., in 1S2S, and of Suffolk, in 1385, also show 
the power which the Crown considered itself to possess 
over honours, and which cannot possibly be reconciled with 
the present notions on the subject. See Third Peerage 
Report, pp. ISO. 171. 
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AMOMUiT. yeiy impoitant for you.* It is clear a peerage 

Mr. Nieolas. . 111 *▼% 

cannot be surrendered by recovery. 3y recovery 
you can surrender a right which belongs to you j 
but I have always considered, that by the con- 
stitution of this country, a peerage cannot be 
surrendered by A, for it is conferred for the 
benefit not only of A, but of B ; it is not so 
much a private interest as a public right, for 
peers are bom counsellors of state. Now it is 
quite manifest that an individual cannot surren- 
der that which he does not hold for himself 
alone, but for another. 

Lord Chancellor. — And there can be no com- 
pensation to the common vouchee ; that would 
be the public. 

Mr. Nicolas. — The case to which the noble 
lord alludes is that of Purbeck, which I have 
already cited ; and the words I read were the 
observation of Lord Shaftesbury, who a few 
years before had been lord chancellor, and who 
drew the important distinction between lands 
and honours, upon which the house acted when 
giving judgment on that claim. 

Lord Chancellor. — The distinction he takes is 
agreeable to the way in which it would be 
regarded as an office ; but this is an office and 



1 Lord Wynford here adverted to the report of the Pur- 
beck case, in Shower s Parliamentary Cases. 
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trust for the benefit of the public ; and therefore 
to talk of sufiering a recovery of an office of 
that kind is inconsistent with the nature of a 
recovery. You cannot, for instance, make a 
common vouchee in a plea ; you cannot com- 
pensate for the value, which stands on a legal 
fiction that it cannot be done without compen- 
sation. The party beneficially interested is the 
pubUc^ and how can you compensate the public ? 
Mr. Nicolas. — Supposing the Crown has the 
power of granting a dignity to a man and his 
heirs male, I would ask on what ground it is 
to be considered more extraordinary to grant a 
dignity to a man and his heirs male, collateral 
as well as lineal^ than to the heirs male qf his 
hodjfj excepting that in the one case the bounty 
of the sovereign is more extensively exercised 
than in the other ? Is there any thing so absurd 
in the Crown granting a dignity to the males of 
a particular family, that it must be void ? Is not 
such a limitation more consistent with common 
sense than to confer a peerage upon a man and 
the heirs of his body, by which grant the dig- 
nity often devolves upon persons of a different 
oame^ and perhaps in a much lower station in 
sodely, than the first grantee, and partaking 
of little of his blood ? For example, in cases 
of Baronies by Writ, where the honour is fre- 
quently vested in individuals who trace their 
pedigree to the first peer through four or five 
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amument, distinct families. The most ancient titles 

Mr. Nicolas. 

may, in these instances, descend to persons 
in the lowest grade of society, who by their 
habits are little suited to increase the dignity, 
or by their education to add to the wisdom, 
of this house ; whereas, by limiting a peerage 
to a man and his heirs male, collateral as well 
as Unealy the Crown knows that the blood 
of those who inherit the dignity must always 
be as pure as that of the original grantee, 
and that whatever may be the defects of those 
who may succeed under the grant, meanness of 
birth can never be one. If these arguments can 
be urged in favour of peerages being conferred 
upon " heirs male collateral*' in ordinary in- 
stances, they apply d fortiori to the present 
claim. Hugh Courtenay was allowed the earl- 
dom of Devon in the reign of Edward the 
Third, in consequence of his being the heir of 
the family of De Redvers, who enjoyed that 
dignity from the time of Richard the First. He 
was succeeded in the earldom by his son of the 
same name, who married Margaret de Bohun^ the 
grand-daughter of King Edward the First, and 
thus became nearly allied to the reigning sove- 
reign. The earldom continued vested in the 
heirs male (who were also the heirs general) of 
Hugh the first earl until the 1st of Edward IV., 
when it was forfeited by the attainder of Thomas 
the sixth earl. On the accession of Henry the 
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Seventh, in 1485, Sir Edward Courtenay (the AEomwrT. 

Mr. Nioolab 

descendant of a brother of Edward the third 
earl) was the heir male of his house, and was 
created Earl of Devon, to him and the heirs 
male of his body. By the attainder of Thomas 
the sixth earl, all the lands of the Courtenay 
fiunily were forfeited to the Crown, and great 
part of them were granted to Sir Edward 
the new earl of Devon. From that time until 
the reign of Mary, it was the manifest desire 
of the Crown to place the heir male of Hugh 
Earl of Devon and Margaret de Bohun in the 
same position as if the attainder of the sixth 
earl had been reversed. Mr. Pepys has ex- 
plained why that attainder was suffered to 
remain on the statutes, namely, because its 
removal would have revived the right of the 
heirs general to the lands. That some cogent 
reason alone prevented the reversal of the 
attainder is proved by this fact, that of the four- 
teen peers who were attainted in the 1st of Ed- 
ward IV., the heirs of all excepting the Earl of 
Devon were restored to their honours, though 
few of the persons so restored possessed the 
political influence of Sir Edward Courtenay. He 
had shared the fortunes of Henry the Seventh, 
and was attainted by Richard the Third, which 
attainder was reversed as soon as Henry obtained 
the Crown. In the patent creating him Earl of 
Devon^ his descent, as heir male of Hugh Earl 

H 



( 98 ) 

^"'^NkSL ^^ I^evon and from the grand-daughter of King 
Edward the First, is specially mentioned, as 
forming, together with his services, the motives 
for his elevation. He had, at the time of his 
creation, a son^ Sir William Courtenay, who 
married the sister of the reigning queen, and 
the coheiress of King Edward the Fourth. Sir 
William was, however, attainted in his father's 
lifetime, and did not inherit the earldom ; but 
in the 3rd of Henry VIII., he was created Earl 
of Devon, to him and the heirs male of his 
body, he having issue male. In that charter 
his alliance with the blood royal, and his descent 
as heir male of Hugh Earl of Devon^ are men* 
tioned as the chief considerations for the 
grant Here then there is in two instances 
decided evidence of the favour with which both 
Henry the Eighth and his father Henry the 
Seventh contemplated the heir male of Hugh 
Courtenay the second earl of Devon. On two 
occasions was the person who possessed that 
character restored to the title of his ancestors 
by a new patent, because, from peculiar cir- 
cumstances, his restoration, by the reversal of 
their attainders, could not be effected without 
reviving interests adverse to those of the indi- 
viduals whom it was the object of the Crown to 
benefit. As the grantee in both cases had a 
son, there was every prospect of the dignity 
thus restored continuing in their male descend- 

6 



( 99 ) 
ants ; and it was therefore unnecessary to pro- ^^^ 

Mr, Kiootak 

vide for so improbable an event as the failure 
of issue male. 

Tliis faict is remarkable if contrasted with 
the conduct of Queen Mary, at the time 
when the person to whom she restored the 
hcmours of his family was the last male of 
diat branch of the house of Courtenay. Be- 
fore^ however, adverting to the patent under 
which Lord Courtenay claims, it must be 
observed that Sir William Courtenay died very 
soon after his creation, leaving a son, Henry 
Courtenay, who succeeded to the earldom 
created to his fiuiier, and having obtained 
the reversal of his father's attainder, he also 
succeeded to the earldom created to his grand- 
father by King Henry the Seventh. He was 
subsequently created Marquis of Exeter, but 
fin>m his near connection with the blood royal, 
being the grandson and one of the heirs of King 
Edward the Fourth, he became an object of 
Henry the Eighth's jealousy, and was executed 
and attainted of high treason in 1539' The 
next person in the pedigree is Sir Edward 
Courtenay, the grantee of the patent before 
your lordships. He was an only child, and 
the last male descendant of the elder branch <^ 
bis family. During the remainder of the reign 
of Henry the Eighth, and in that of Edward the 
Sixth, he was confined in the Tower, lest his 

H 2 
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proximity to the succession might endanger 
the reigning sovereign ; but upon the accession 
of Queen Mary, a total change took place in 
his fortunes. He was immediately liberated, 
loaded with favours, and restored, by a new 
patent, to the dignity of Earl of Devon. The 
earl was then unmarried, and his next heir male 
¥ras Sir William Courtenay of Powderham, who, 
like himself, was descended from Hugh the 
second Earl of Devon and Margaret de 
Bohun, and, in the event of the earPs dying 
without male issue, would have become their 
heir male. It is matter of history that Queen 
Mary was personally attached to Sir Edward 
Courtenay, and may naturally be supposed to 
have been actuated by as much consideration 
for the state of his family in relation to the 
earldom of Devon, as her father and grand- 
father evinced when they expressly stated in 
their grants of that dignity, that their principal 
motive for those creations was, that the respec- 
tive grantees were heirs male of the former 
earls. That the Queen was animated by such 
a feeling, and that she desired to imitate the 
conduct of her predecessors, is placed beyond 
a doubt by this patent, independently of the 
habendum. She granted to Sir Edward Cour- 
tenay and his heirs male the same precedency 
and privileges as any of his ancestors heretofore 
Earls of Devon had ever held or enjoyed ; and 
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thus, so far as the grantee was concerned, her 
Majestj manifestly intended that patent to act 
as a complete restoration of the original earl- 
dom ' : in other words, it was her purpose to place 
him in the same position as if the attainders of 
his ancestors had been reversed. Why she did 
not accomplish that object by reversing those 
attainders has been already explained. If Queen 
Mary intended this grant to act as a restoration 
of the original earldom to Sir Edward Cour- 
tenay, there is a certain clue to her intention 
with respect to the habendum. To suppose that 
it was meant to restore the dignity to one person 
and the descendants of his body only, from con- 
siderations which applied as cogently to others, 
would be to impute to the Crown an imperfect 
design ; and it would have been an act of great 
injustice to the other male descendants of Hugh 
the second Earl of Devon. No reason can pos- 
ably be imagined why the Queen, whose favour- 
able disposition towards Sir Edward Courtenay 
is indisputable, should have confined her bounty 
to him, whilst every motive, as a sovereign and 
as a woman, must have prompted her to the 
graceful and generous act of restoring to one of 
the roost ancient and illustrious families in her 
dominions those honours which they had en- 

1 The question of the precedency to which the present 
Earl of Deron is entitled under that patent will be dis- 
cussed in the Appendix. 
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AmQUMEKf. joyed for centuries, and of which their incor- 
ruptible loyalty to their lawful sovereign had 
alone deprived them. 

It may be asked, whether it be probable that 
the patents of Henry the Seventh and Henry 
the Eighth were not inspected when this instru- 
ment was issued ; and if so, from what Other 
motive than the desire to benefit the collateral 
heir male could the omission of the words << de 
corpore" arise, when they occur in both the 
previous grants ? If it were intended that the 
patent should operate in favour of the heirs male 
of the body of the grantee only, proper words 
for the purpose stood before the person who 
prepared this instrument in the grants to the 
earPs ancestors, as well as in every other grant 
of peerage in the preceding eighty years, and 
which words actually occur in every subsequent 
creation by that sovereign. Upon no principle 
of fair reasoning, then^ can it be contended, that 
notwithstanding the Crown rejected the usual 
words " to him and the heirs male of his 
body,'* and substituted for them the words " to 
lum and his heirs male for ever,'* it was intended 
ti> grant the same estate in the dignity as would 
be conveyed by the words ^* heirs male of his 
body ;'* and the conclusion seems inevitable, that 
the words " his heirs male for ever'* have a totally 
distinct effect. The limitation of the earldom 
granted to Sir Edward Courtenay, though not 



( 103 ; 

unprecedented, was certainly unusual ; but the 
situation of the grantee and the next heir male 
of the Courtenay family was extraordinary ; and 
as their respective hereditary claims could only 
be met by a deviation from the general limita* 
tion of dignities, such a deviation is not a sub- 
ject for surprise, much less for suspicion as to 
the intention with which it occurred. 

I am well aware that the patent on which 
this claim is founded must be construed by 
its contents alone, and that it must receive 
its interpretation from what occurs within its 
four comers : but as the habendum is uncom- 
mon; as a doubt may be raised, from the 
supposed analc^ between lands and honours, 
whether the Crown could make such a grant ; 
and as an inference may be drawn from these 
circumstances, that the words ^< heirs male/' as 
contradistinguished from '< heirs male of the 
body,^* were accidentally used, or at least were 
not intended to bear the construction which it 
is submitted they must receive, it appeared 
material to state those facts in the history of the 
earldom of Devon to which I have taken the 
liberty of calling attention, because they most 
satisfactorily account for the occurrence of this 
limitation in the patent of Queen Mary, and 
put the question of "intention*' beyond the 
possibility of being controverted, — namely, that 
it was her Majesty's purpose to place all the 
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male descendants of Hugh Courtenay the first 
earl of Devon in the same situation, with respect 
to that earldom, as they would have occupied if 
the attainders which impeded the descent of 
the original dignity had been reversed. 

The favour with which male heirs are con- 
templated by the Crown in all countries is well 
known. It is only necessary to travel to Scot- 
land for numerous examples of grants to heirs 
male general ; whilst the cases referred to by 
Mr. Pepys, and to which I shall likewise advert, 
show that they have existed also in England in 
the fourteenth, fifteenth, sixteenth, and seven- 
teenth centuries. The purport of the arguments 
of the Attorney-General in the Annandale case 
was, that " the rule of law is the same whether 
" applied to an English or a Scotch peerage ; 
" and that unless there be something in the 
" instrument itself to show that the words * heirs 
" male* were to have so confined a construction, 
" you cannot construe * heirs male* into * heirs 
" male of the body.* ** If this were not the 
case, the words " of the bod)^* in patents would 
be mere surplusage ; but when it has been 
ruled that they are of the utmost importance, it 
is impossible to suppose that an instrument in 
which they do not occur can have the same 
effect as one in which they are inserted. 

Lord Chancellor. — The Annandale peerage is 
a Scotch case ; but to show you can take no 
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benefit from that, you have been just showing AMOMniT. 
that a fine cannot be levied of a peerage in this 
country in such a manner as to bar issue male 
or to bar issue over, and that an honour cannot 
be surrendered to the Crown. Now there is 
not the least doubt that in Scotland an honour 
can be surrendered to the Crown, for it has 
been every day's practice; it was constantly 
done before the Union. It used to be surren- 
dered to the Crown, and granted out on new 
enfeoffinent : and so completely does it follow 
the principle of land in that country, — so much 
was it considered as connected with tenure, — 
that a man was a peer in Scotland, and sat in 
parliament, in right of his wife, — a commoner 
marrying a peeress sat and voted in the Scottish 
parliament, among the greater barons, in right 
of his wife } nay, when the wife died, he sat and 
voted as tenant by the courtesy. That has never 
been contended for in modem times, except 
where it was conceived the barony was by 
tenure. 

Mr. Nicolas. — Not in modem times : that 
occurred in former times, in this country also, 
repeatedly. 

Lard Chancellor. — It occurred in Scotland up 
to the time of the Union; and then it was 
not stopped because the principle was changed, 
bat because the Crown was debarred by express 
statute from creating fresh peers; so that the 
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AaauMiiiY. principles of peerage in the two countries are 
quite different. 

Mr. Nicolas. — I referred to Scotch peerages, 
in consequence of the desire which one of 
your lordships expressed to Mr. Pepys that we 
should not pass over the Scotch cases ^^ and 
of the important remark of a noble and learned 
lord^ ^' That whatever might be the difference 
**in the law with respect to Scottish and 
^ English honours, yet if the Crown has the 
** power of creating a peer with such a limitation, 
<' the same rules of construction apply equally to 
«< both^." That there are some peculiarities in 
the law of Scottish dignities is true, but I know 
of none which justify the words *^ heirs male** 
in a patent of peerage in Scotland receiving 
a different construction from that which they 
bear in an English patent Most of the cir- 
cumstances which a noble lord has pointed out 
as being peculiar to a Scotch peerage, namely, 
surrenders, regrants, and tenancy by the cour- 
tesy, have frequently occurred in English peer- 
ages so late as the reign of Henry the Seventh. 
The observation of another noble lord^ when his 
Majest/s Attorney-General, on this point, ^^ that 
** the rule of law is the same in both countries 
" in the construction of the words * heirs male' 



1 Vide page 54 antea. ^ Vide pages 61 and 62 antea. 
^ Lord Lyndhurst. 
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^* in a fBtent of peerage ; and that unless there 
*< be something in the instrument itself to show 
** that ^ heirs male' was to have so confined 
<< a construction, you cannot construe ^ heirs 
<« male * into * heirs male of the body,* ** is 
deserving of the greatest attention, corroborated 
as that opinion was by one of the highest legal 
authorities in this country. Lord Eldon, who 
remarked* on the same occasion, ** If there be 
^ no patent, then it is to be inferred the limita^ 
" tion is to * heirs male of the body ;' but 
*< if the patent itself appears, then you are to 
*< decide by the contents of the patent to whom 
''the dignify goes/' It has been said, that 
a dignify cannot be granted to a man and his 
heirs male, because it is laid down that* in 
England, lands or tenements cannot be so granted 
by the Crown ; or, in other words, that such a 
patent of peerage would be void. I meet this 
objection by repeating, that the dignity of the 
peerage is not a tenement protected by the 
statute '' de donis ;" that honours are not subject 
to the law of common inheritances ; and I 
advert to the decision of this house in the Pur- 
beck case, in support of my assertion ; whilst I 
refer to the Report of the Committees on the 
dignity of a Peer of the Realm*, for the most 
conclusive arguments to prove the impossibility 

> See THE Appendix. 
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oe r=ffgT -n: jLcnarx -rie Seciaiii. ander wbidi 
le wi!^ «Tmmim>»«f ^ BTif sc 31 par&mciit, be 
^iag> Tcuir wneyfitfr rie garfffn: tD Lard Hoo 

jOTL. or tu LtHTi Rftrnnrtaiii Grey, wiio oijojed 
fine cr^dcrr. imi fxsTri^ed cxe tbzKtkns of a 
peer ot cie reilni zbr eiic^^sci j€an» or to Lord 
£^rsssoQt. vTio r'jT the sazne knstih of tune 
held rhar nnk, az:d Acted js 2 pea- in parliaiiient, 
were ooIt so xiioch vacsce poxcfaineiit ? Can it be 
beliered, even if the Uw advisers erf" Queen 
Marr were so otteriT ucaoited for theu* c^ces as 
to allow her Ma)e$tT to make a useless and un- 
meaning manifestation of her iavour to her own 
kinsman^ and the man upon whom she W3s most 
desirous of conferring honours, that they had a 
precedent for their folly in the law officers of the 
Crov^Ti in the reigns of Richard the Second and 
Henry the Sixth ? or that their ignorance was 
imitated by their successors of the time of 
Charles the First, when two patents of peerage 
were granted containing not merely the same 
words, — ^the very words which, if that opinion be 
just, destroy the legal existence of the instru- 
ment, ^but a preamble, explaining in the fullest 
manner that those words were intended to do 
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that which, I submit. Queen Mary and her pre- 
decessors designed by similar patents ; namely, to 
create peerages to which the heirs male collateral 
of the grantees should succeed? Before the 
conclusion of this part of the argument, it is 
necessary to remark, that at the time when 
three of those peerages were granted. Sir John 
Fortescue was chief justice of England; and is 
it to be credited that three illegal patents would 
have been issued ; or, if this be thought possible, 
that the grantees would have been allowed 
to exercise the functions of peers of the realm, 
whilst that great lawyer filled the highest judi- 
cial office in this country * ? These patents are 
dted, moreover, as incontrovertible evidence of 
the right of the Crown to grant a peerage to 
* heirs male," because they show, that from the 
fourteenth to the seventeenth century, the Crown 
has repeatedly done so. The royal prerogative 
being part of the common law, its peculiar 
powers can only be evinced by undisputed usage. 
If, therefore, precedents can be adduced of the 
creations of peerages to " heirs male** before 
the Lovell case, they establish that the Crown 
originally possessed the right of making such 
grants ; and if the right ever existed, it can only 
be lost by an act of parliament. The Lovell 
case does not seem, then, to bear upon the subject, 

^ The office of Chancellor wa« then held by an ecclesiastic. 
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AAouifiirr. evBn supposing that honours are to be governed 
by the same rules as lands, on the groond 
that they are within the statute *< de donis ;" 
and to whatever weight that decision in the year 
152S may be- thought entitled with respect to 
this claim, the overwhelming fact may be op- 
posed, that the Crown made grants of that nature 
more than a century before, and continued to 
do so for more than a century after it occurred. 
To suppose, under these circumstances, that a 
patent of peerage to " heirs male'' is void, is 
impossible ; and as the only authority by which 
the sovereign creates dignities to " heirs male of 
the body," or with any other limitation, is derived 
from tisdgej under the designation of *' preroga- 
tive,** the right to create a peerage to ^* heirs 
male** stands upon precisely the same grounds, 
there being many precedents for the one limita- 
tion, as well as for the other ; whilst, with respect 
to the creation of some peculiar estates in dig- 
nities, the legality of which has never been dis- 
puted, the precedents of patents to " heirs male** 
are much more ancient and numerous. If, then, 
the right of the Crown to grant the patent under 
which Lord Courtenay claims depends upon 
usage, that usage has been clearly established 
from the reign of Richard the Second ; and the 
objection, that there can be no such inheritance 
in lands or tenements as an estate to " heirs 
male,** is met by proving that honours are not 
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tenements within the statute *^ de donis,^ and 
by showing the existence of peerages to ^^ heirs 
male'' long prior to the decision upon which 
Lord Coke founded his dictum, that there can 
be no such estate in lands or tenements. Should 
the validity of the patent of the earldom of 
Devon be conceded, the question becomes simply 
one of construction as to the legal and tech- 
meal import of the words << heirs male ;" and 
I shall now say a few words upon the rule of 
law^ that, in construing a grant from the Crown, 
it must, in case of doubt, be confined to the 
narrowest limits of which the words of the in- 
strument, when compared with the context, will 
admit ; thus allowing every reasonable presump- 
tion against the grantee. But this rule of law 
cannot apply to a grant in which there is nothing 
ambiguous or obscure, which admits of only one 
construction, unless words be added that do not 
occur in any part of the instrument, and which, 
moreover, proceeding not from the suit of the 
grantee, but '' ex speciali gratia, certa scientia, 
et mero motu regis," is entitled to a liberal 
construction K To such an extent, I apprehend, 
the rule cannot possibly be carried ; and how- 
ever much it may operate against a grantee in 
the case of confused, or contradictory, or ano- 
malous statements in a grant from the Crown, 

1 Bl. Com. ii. 347. Finch, L. lOa 
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Aroument. i^ cannot be allowed to supply words which 

Mr. ITicoljM. J^\ ^ . 

would connne the descent of the thmg granted 
to a distinct class of heirs. I shall now advert 
to grants of English peerages similar to that of 
the earldom of Devon ; and if it can be showB 
that dignities have been conferred with a re- 
mainder to " heirs male ;" that there has been 
an enjoyment under these grants ; and, above 
all, if it can be established that the Crown has 
created a peerage to " heirs male," which exists 
at the present moment in the person of a mem- 
ber of this house, I humbly submit, that there 
cannot be any hesitation in conceding the right 
of Lord Courtenay to the honours of his ances- 
tors. To prove that dignities have been granted 
to a man and his ^* heirs male,'' the case of the 
Earl of Wiltshire, and a few others, that occurred 
before the patent under which this claim is made, 
will be briefly stated. 

On the 29th September 1397, King Richard 
the Second made a very large promotion in 
the peerage, by creating five dukes, one mar- 
quis, four earls, and one duchess. The limita- 
tion to each of these dignities was to the 
grantee and the heirs male of his body^ with 
two exceptions, namely, of the Duchess of 
Norfolk, who was created '* for life," and of the 
earldom of Wiltshire to the King's personal 
favourite, Sir William Scrope, who was created 
to him and " his heirs male for ever.*' That 
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person was the eldest son of Richard Lord Amvhot 
Scrope of Bolton^ who had been twice chan- 
cellor of England; and if, as may naturally 
be inferred, the father was privy to the son's 
creation, the intention of so peculiar a remainder 
becomes the more obvious ; because it is impos- 
sible to suppose that a man who had twice filled 
that high office could be ignorant of the legal 
dtflference between a grant to ^^ heirs male" and 
^ heirs male of the body." It is remarkable that 
Sir William Scrope was childless, but he had 
two brothers, one of whom inherited the barony 
of Scrope, and, at the time of the grant of the 
earldom of Wiltshire, had issue male, who it is 
presumed were intended to be included by the 
designation of " heirs male" of the grantee. 

In the 26th of Henry the Sixth, Sir Thomas 
Hoo was created Baron Hoo and Hastings, 
^ habendum eadem nomen, &c. sibi et heredi- 
bus suis masculis imperpetuum." Sir Thomas 
Grey was created Baron of Richmond Grey in 
the 28th of Henry the Sixth, with the same 
limitation ; and in the next year, Sir Thomas 
Percy was created Baron Egremont, with a simi- 
lar remainder. An annuity of 10/. was likewise 
given, '^habendum sibi et heredibus suis mas- 
culis in perpetuum;" which annuity is alluded 
to in various records in subsequent years, and 
the words are always precisely those which 
occur in the patent. 
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AMumirr. Satisfactory reasons can be given why there 
is no succession to either of those dignities. 
The Earl of Wiltshire was attainted. Lord Hoc 
and Hastings died without issue male of his 
body ; and a Sir Thomas Hoo, who was proba- 
bly his next heir male, appears to have been dis- 
qualified, in consequence of having committed 
an offence against the Crown. Lord Egremont, 
according to some authorities, left a son whose 
legitimacy is much disputed : his next heir male 
was the Earl of Northumberland, and there is 
no evidence that he assumed so comparatively, 
humble a tide. Lord Richmond Grey was at^ 
tainted in the first of Edward the Fourth. In 
that year a discretionary power was given by 
parliament to the King to allow or disallow any 
tide of honour conferred by Henry the Fourth, 
Fifth, or Sixth, which grants were all to be valid 
excepting in the case of such persons and " every 
of them as the King reputed or considered to be 
his rebels or enemies * ;" so that a mere suspicion 



^ Afler confirming all judicial proceedings in the reigns of 
Henry the Fourth, Fifth, and Sixth, the Commons prayed — 

'* And also that all letters patents made by any of the 
" said late pretended Kings, to any person or persons, of 
« creation, insignition, or erection, of any them, to any 

estate, dignity, or pre-eminence, be to the said person or 

persons, and to such of their heirs as been contained in 
'' the said letters patents, of such force, avail, and effect, as 
'< touching such creation, insignition, or erection, as though 
" the same letters patents had be made or granted to any 
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on the part of the Crown enabled it to prevent Aeoumiiit. 
the heirs of peers, who were created by the 
three preceding monarchs, from inheriting their 
ancestors' honours. The baronies of Hoo and 
Egremont were both created by Henry the 
Sixth ; and supposing there were heirs male of 
the body or collateral of the grantees, yet if the 
loyalty of such heirs was at all suspected, the 
fidng might refuse to acknowledge their right 
to those titles — a fact which prevents an argu- 
ment being founded on there being no succes- 
sion under the patents. 

There are two more cases, which occurred 
80 lately as the 2nd of Charles I., I627. They 
are most important to my argument, because 
diey state the intention of the Crown ; and the 
words of the grant carrying that intention into 
effect are precisely the words which occur in 
this patent The dignities created by those 
patents exist at the present hour in a member 
of your lordships' house, namely, the Earl of 
Cork and Orrery. 

** of them by any King right wisely reigning in this realm, 
** and by just title obtaining the crown of the same ; excqfi 
** tke penaru, and every of them, which Ye, Sovereign Lord, 
** npuU and take for your rebels or enemies. 

*' Betpontk). This article is agreed unto, as for the crea- 
** tion, insignition, or erection ; and that they so create, 
'* inaigned, or erect shall have new grants of the King of 
" their annuities, for the sustentation of their estates, as it 
^ hath been of old time accustomed.*' Rolls of Parliament, 
▼oK ▼. p. 489. 

I 2 
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Amamosra. The fiist Earl of Cork was a very distinguished 
^'' ^-"^ person, and the Crown, wishing to evince its 
sense of his services, and considering, as tlie 
patent states, that it could scarcely augment 
his own honours, it ennobled his younger sons, 
Lewis Boyle, his second son, who was then 
seven years of age, and Roger Boyle, his third 
son. After reciting the services of the father, 
the patent proceeds to state, that it was the 
King's intention not only to grant the dignitjr 
of Baron of Bandon Bridge to the said Lewis 
Boyle and the heirs male of his body, but also 
to ennoble him << and other the heirs male as 
well of the body as collateral of the said earl ;"* 
and the habendum is to the following purport : 
<^ To the said Lewis and the heirs male of his 
body lawfully begotten for ever ; and in default 
of such issue, to the heirs male of the body of 
the said Richard earl of Cork ; and in default 
of issue male of the body of the said Lewis, and 
of the body of the said earl, the said dignity 
was to devolve on the right heirs male of the 
said earl for ever/' The patent then proceeds 
to create the said Lewis, Viscount Boyle of 
Kynalmeaky, with the same limitation. Roger 
Boyle was created Baron Broghill, a few months 
afterwards, in nearly the same words, and with 
a similar remainder \ Lewis Boyle died with- 

1 Copies of these patents will be found in the Appendix, 
No. III. p. Iv — Ixii. 
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•ut issue, and his elder brother succeeded to Amomint. 
bis honours, whose line failing, the descendant ^' 
of Roger (the younger brother) succeeded to the 
dignities created to Lewis ; and those honours 
are now vested in the present earl of Cork, as 
heir male of the body of Roger, and heir male 
collateral of Lewis. With these cases before 
you, I submit that you can come to no other 
decision than one favourable to the Claimant, 
unless your lordships think fit to hold these 
grants to be absolutely void. 

The Crown expressly states that it designed 
to include the collateral heirs male of the Earl 
of Cork in the succession ; and to give effect to 
that intention what words were used ? why, the 
identical expression upon which we rely in this 
patent, as having extended the estate in the 
earldom of Devon to the collateral heirs male of 
the grantee. I can conceive nothing stronger 
than this. We are here told, as plainly as the 
Crown can speak, the import of the words << heirs 
male '' in a patent of peerage ; and if the Crown 
has the power to create what estate in a peerage 
it thinks proper, and is wholly unshackled by the 
roles of law which apply to other inheritances, 
then I contend, that your lordships are bound 
by the interpretation which it here gives to its 
own act. Under these circumstances I con- 
fidently trust that the same construction will be 
given to the words << heirs male" in the patent 

I 3 
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A«aoMt»T. to the Earl of Devon as the law advisers 

Mr* Nioolis. ^ 

of the Crown gave to them in the reign of 
Charles the First; the same construction as 
they have received in all the cases to which 
I have referred ; the construction which it is 
unquestionable the Crown intended to give 
them ; which their obvious and direct import 
shows they ought to bear ; which will be in 
accordance with the meaning which Judge Pas- 
ton*, in the time of Henry the Sixth, and Lord 
Coke, ascribe to them j and with their import in 
common as well as legal parlance. 

Lord Wynford. — lihe question with respect 
to the Earl of Cork was never disputed ; it was 
never discussed. It may be presumed that the 
ancestor of the present earl would not have 
been permitted to assume the rights of earl if he 
had not been entitled by law. 

Mr. Nicolas. — Certainly not ; but the title 
was assumed by the descendant of the elder 
brother of Lewis. I have a note of the style 
under which he was proclaimed on his being 
elected a knight of the garter, in which these 
titles occur. That is an authority no higher 
than the herald's, but the heralds of that day 
were fully competent to form a correct judgment 
upon the subject. I therefore contend that the 
words in the patent of Sir Edward Courtenay 

^ In the case of Faringdon, in the 11th of Henry VL 
Vide THE Appendix. 
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must receive the same construction as was given AmauMnrr. 
to them in the patents to Lewis and Roger 
Boyle in the time of Charles the First. If we 
are to look beyond the patent for the inten- 
tion of the Crown, that intention is particularly 
manifested, not only by extending the dignity 
to the heir male of the grantee, but by this 
fact, that although very soon afler the patent 
issued to Sir Edward Courtenay he became an 
object of suspicion, yet he was restored in blood, 
by which act the succession was opened to his 
collateral heir male; and full effect was thus 
given to that which it is submitted was the 
design of the Crown in granting the patent. 

Lord fVyriford.— You cannot, by any rule of 
law, look out of a patent ; and you cannot have 
a stronger argument to the point than that 
which is contained in the patent There is 
a peculiar privilege conferred upon this earl, 
which was rarely granted to any other. We 
may take the evidence arising from other cases, 
with a view to construe this ; but we must, in 
the construction, confine ourselves to the patent 
itself. 

Mr. Nicolas. — I am aware of it, my lord; 
and I shall now anticipate an argument which 
may be raised by the Attorney-General, namely, 
that this patent must have originated in error. 
The earldom was created to Sir Edward Cour- 
tenay and his heirs male for ever ; and the 

I 4 
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ID JOtet dnt die giaotee and bis 
Cmaam die tot shm words which 
beftDR m tktt pattot, and the sane words 
occur m die prifj aed bill,) shall enjoy 
die same p f e c e niBocr m ainr of die earl's ances- 
lon ever evojved. Tins appeais to maik oat, 
tkai h WK intesMled to restore the heiis male 
coifaaieni of ti>e framee to the haDoms whidi 
diex wooid hare twjoFni but 6x the attainders. 
Bt tiie exerebe of the feiugaUie which die 
Oown then possessed* tkat patent restored die 
dujmitT, dxirin^ kick the precedency beyond 
the date of the irsmment, and fixing the place 
which the eiri and his heirs male were to enjoy 
in parftwneci? and all odier assemUies, according 
to the position in winch their ancestors originally 
stoixi; a i^Kt which condusirelT shows the 
inieniion of the Crown. 
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thi^. — \ll)e^her :he non-daim on the part of 
the coUaiienLl heir male, during the long period 
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claimant? Such an objecdoo is wholly uo- 
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BoC a bar to a claim to a peen^ ; and instances 
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of claims to diimities after the lapse of two A»aojuurt. 

Mr. mooltt. 

hundred, and, in one case, of four hundred, 
years \ can be cited. An attempt was indeed 
made to impede the right of Lord WUloughby 
de Broke and Lord Bemers, the one in 1694, 
the other in 1719» on that ground; but the house 
overruled the objections ; and there is a re- 
markable letter from the Earl of Huntingdon, 
in February 169^ \ stating that he was unable to 
attend, but praying another peer to do so for him, 
and to use his utmost efforts to resist that doc- 
trine. Lord Erskine's eloquent observations in 
the Banbury case on this subject are peculiarly 
cogent and important : *< Questions of peerage 
'* are not fettered by the rules of law that pre- 
** scribe the limitation of actions ; and it is one 
" of the brightest privileges of our Order, that 
^ we transmit to our descendants a title to the 
** honours we have inherited or earned, which is 
<< incapable either of alienation or surrender \'' 
On concluding my address to your lordships, 
I cannot refrain from expressing the confidence 
I feel, that you will be satisfied that the heir 

> Proofs of this assertion will be found in a note to the 
** Report of the Proceedings on the Claim to the Barony of 
Llale/ BwQ. 1829, pp.106— 108, and ** Cruise on Dignities/' 
p. 167. 

s Coilins's '< PrecedenU of Baronies by Writ," pp. 330, 
SSI. 

' Appendix to the very able Report of the Proceedings 
of the House of Lords on the Claims to the Barony of 
Gardner, by Denis le Marchant, Esq., Barrister at Law. 
p. 464b 
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aboumwt. jnaJe of the house of Courtenay is entitled, 
~ under the patent of Queen Mary, to the earl- 
dom of Devon, — a dignity which his ances- 
tors enjoyed for many centuries, but of which 
they were deprived by iniquitous attainders 
in those unhappy periods of our history, when 
loyalty to the king de facto was visited by the 
heaviest penalties on the accession of the king 
dejvre ; and when neither purity of motives, nor 
adherence to the first duty of a subject, could 
protect the noblest and the best of this realm 
from being branded as traitors. For these rea- 
sons, my lords, I may be permitted to add, that 
your decision in favour of the Claimant would 
be no less consonant with moral justice than 
with legal principles. 

Lord Chancellor. — Mr. Attorney-General, It 
is right that you should have an opportunity 
of reading the evidence, and objecting if you 
should be advised ; but the main point in this 
case is, the construction of the words " heredi- 
bus suis masculis in perpetuum ;*' perhaps you 
might finish that argument now. 

Attorney-General. — I do not apprehend that 
would save time. It is not likely that I should 
have any observations to make on the proof of 
facts, as they appear quite satisfactory ; but on 
• the point of law there are some remarks to be 

made. 

Adjourned. 
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Thursday, 3rd March 1831. 

. Mr. Attomey-GeneraL — It is my duty, on the Amooimrf. 
part of the Crown, to submit some observations o^amL 
which have occurred to me upon the subject 
of this claim, and also to crave your lordships' 
attention to some authorities which have not 
been quoted on the other side, and from which, 
I must confess with great reluctance, I cannot 
but persuade myself that your lordships will 
discover that the claim which is now set up to 
the earldom of Devon is not established, and 
cannot be ratified by the committee. 

Before I proceed to enter upon that part of 
the argument, I will take the liberty of advert- 
ing to that which has been stated by my learned 
friends in support of this claim ; and I think 
that they have not in more than one instance 
brought before your lordships a case in which a 
claim of thi^ sort has been acknowledged. That 
angle case ^ is that of the Irish peerage of Ban- 
don Bridge, granted to the noble family of 
Boyle, and which appears to have been enjoyed 
by the Earl of Cork, together with his earldom. 
That, I think, is the only case in which any 

I Roger Boyle, the third son, was created Baron of Brog- 
hill shortly ailerwards, with the same limitation (mutatis 
mutandis) as his brother Lewis Boyle. 
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aeoumiht. enjoyment is proved to have been had under a 
""g*^^': grant like the present, in the manner now con. 
tended for^— an enjoyment, however, as was 
observed by 6ne of your lordships S which un- 
derwent no discussion, and obtained no decision, 
on the part of the Irish House of Peers. TThe 
Earl of Cork was himself, according to the 
language of the grant, satiated with honours ; 
his eldest son would succeed to that earldom ; 
and to his second son Levds, then a child of 
only seven years of age, the peerage of Bandon 
Bridge was granted. He died without issue ; 
and the title devolved on his elder brother, the 
Earl of Cork. The Earl of Cork assumed the 
title of Bandon Bridge, and was allowed to 
assume it. There was no counter claim. There 
was no disputed point, no controversy, whicli 
brought the matter in issue before the House of 
Lords ; and therefore it results in the simple fact, 
that it being immaterial to his rank and dignity 
whether he sat with the superior title or the 
inferior, nobody thought it worth while to dis- 
pute that claim, and he was permitted to pass 
as Lord Broghill, as well as Earl of Cork. I 
must own, that being, as it appears to me, the 
only case in point, or indeed at all resembling 
this, in which any enjoyment has followed the 
grant, I can hardly conceive there is a great 

1 Lord WyHfolrd. Vide page 118, antea. 
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quantity of authority for the Crown to contend AMuimnr. 

Wlttl. GcDCffd. 

I do not wish, certainly, to dispute the pre- 
rogative of the Crown to grant a peerage in 
any terms in which the Crown can lawfully 
grant an honour. No doubt the Crown has 
power in any terms to grant it ; and the only 
question will be, in each particular case, whether, 
according to the sound construction of the let^ 
ters patent, it has in point of fact been so granted. 
Now, in the very able argument of my learned 
friend Mr. Pepys, he, in the first place, adverted 
to some anterior history of this noble family, 
merely with the object of showing the great 
probability of the letters patent before your 
lordships having been intended to grant that 
which is now claimed, — ^the earldom, in the line 
in which it is now supposed to go. Your lord- 
ships, I think, distinctly held that those former 
patents could not be resorted to for any such 
purpose. They are undoubtedly before you for 
the legitimate purpose of making out the pedi- 
gree, and upon that subject I am disposed to 
admit most fully, and I do admit, that upon the 
pedigree no doubt whatever can fairly be raised. 
The proof of the descent of the individual 
is clearly and satisfactorily made out : the sole 
question, therefore, is as to the right depending 
upon the terms of the letters patent. 
The very learned gentlefnen who have pre- 
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ABQuicnrr. ceded me on the other side upon this occasion 
GeneraL have observed, that there were several other 
patents granted in the reign of Richard the 
Second; and they draw a distinction between 
one of those patents, as I understand them, and, 
I think, the other seven or eight, which they 
suppose to make strongly in favour of their 
argument. Those patents, I have no doubt, 
were correctly stated by my learned friend. 
Still I apprehend that there is really nothing 
in the argument by which those patents are 
supposed to raise an inference in favour of the 
present claim. The statement of their argument, 
as I understand it, is this, that Richard the 
Second granted to his then favourite. Sir Wil- 
liam Scrope, the earldom of Wiltshire, and that 
he granted, at the same time, seven or eight 
other titles, one of them only for life, the others 
to the individuals named, and the heirs male of 
their bodies ; but that the earldom of Wiltshire 
was granted to him and his heirs male. Now, 
from the fact of these different grants being 
made in one day, differing in their language 
from one another, perhaps I might suggest a 
doubt whether, in point of law, any argument 
can be raised. I might question whether those 
several patents could be examined, for the 
purpose of explaining one another ; because, 
although the one may have its peculiar language, 
and the others ma^ be different, still I am not 
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aware of any thing that would take it out of the Amauum. 
operation of the ordinary rule of law, which ommL 
prescribes that every record must be judged of 
by itself^ that every written document must be 
taken as a thing entire and complete, and that 
no resort can be had to other documents for 
the purpose of showing the intention of those 
who executed the former. If there be many 
documents of a certain period, whose uniformity 
of language established so ordinary and so 
accustomed a course of proceeding as to in- 
terpret the words used ; and if all parties 
acquiesced in the right, as claimed under docu- 
ments of such a description, evidence of the 
meaning at that time assigned to the words 
employed might, perhaps, fairly arise from the 
comparison. But that ground of evidence wholly 
fails in the present case for want of all proof 
how any one of those dignities was enjoyed 
after the life of the original grantee. Scrope, 
Earl of Wiltshire, as we all know, forfeited his 
life, for treason, in the reign of Henry the 
Fourth, and those coming after him might have 
succeeded to the title ; but whether he suc- 
ceeded or not is a matter left in entire doubt. 
We do not find that his issue ' succeeded to that 



^ The Earl of Wiltshire was the eldest son of Richard, 
first Lord Scrope of Bolton, and died, viia patris^ without 
issue. On the death of his father, Roger the second son 
tucceeded to the barony, which was enjoyed by the heirs 
male of his body for many generations. 
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Amonam. tide, OF wos cvcr Called upon to come into this 
Geaeni! housc by viitue of it. I do not deny that the 
historical facts of these several cases may pro* 
perly and reasonably cast light on the meaning 
of such documents, but their history is traced 
no further. There is the most complete absence 
of evidence, none with reference to this indi- 
vidual being produced ; and with regard to all 
the other persons who are named in these grants, 
the same utter destitution of proof prevails. 
There is, then, really no enjoyment whatever, 
no exercise of rights, to illustrate the nature of 
the grant intended to be made. 

I apprehend that it is nothing but enjoyment 
and exercise of right that can properly be taken 
into account here; and when I am told that 
some royal person was advised by his coun- 
cillors to make two different grants on the same 
day, one in one form of expression and one 
in another, though I should not be able, per- 
haps, to account for that difference, it se^ns 
quite answer enough for me to say, that neither 
I nor those who adduce it explain it to your 
lordships' satisfaction. It is not to be assumed 
that good reason exists where none appears. 
Great errors may be made ; blunders or slips 
may have entered into the drawing up of these 
solemn documents. Some motive must have 
swayed the mind of him who drew them, but 
a motive, perhaps, resting on no principle of 
reason ; and until it is shown that there is an 
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enjoyment under a series of dociunents whiclt amukikt. 
justly raise the inference of a general under- g«ct3. 
standing of the law at that time prevailing, I 
ajyprehend there can be no inference drawn to 
the prejudice of the Crown, or for extending 
the grant beyond the necessary meaning of its 
words. 

While there is no evidence of enjoyment, 

therefore, under any one of these grants, this 

case exhibits the remarkable fact of a long 

acquiescence, from the reign of Queen Mary to 

the reign of the present sovereign^ in the non- 

enjojrment of the dignity. I admit that it 

cannot operate as an extinguishment of right, 

nor as a bar or an estoppel to the claim, because 

i know, that whenever a right to a dignity exists, 

that right may be evoked from the silence of 

ages by the noble person entitled, whatever 

laches his ancestors may have committed. I do, 

liowever^ submit, that it is the best possible 

evidence of the opinion of the lawyers at that 

"time, and the concurrent opinion of all who 

acquiesced in an exclusion of so important a 

description. 

It appears, by the pedigree^ that the col« 
lateral heirs male of Sir Edward Courtenay 
were persons in a highly respectable station 
of life, fully competent to have asserted their 
daim at that time. Can it be doubted, that 
when Sir Edward Courtenay ceased to be Earl 
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of Devon, the heirs at law (and we leant there 
were four sisters, the daughters of Sir Hugh 
Courtenay,) would have taken the best advice 
that could possibly have been obtained, — that 
they would know how this grant stood? I 
have undoubtedly a right to say, that when per*- 
sons in that station of life refrain from makiog 
a claim, the case differs very materially from 
that of persons who are in a humble station, and 
who may never have had their attention called 
to the circumstance of their inheriting noble 
blood. It was said that it probably occurred 
in consequence of mistakes having been made 
in the published notes of the grant of this 
dignity, but I am not aware that this has been 
stated in evidence before your lordships, or 
that, if such proof had been given, your minda 
could have been afiected by it I think so, 
because the original document would naturally 
ha\'e been referred to ; and if any copy contained 
this mistake, it would not be only because the 
language in this particular part was felt to be 
immaterial, and the party was satisfied that he 
had no legal ground upon which he could 
eatablisli the claim. 

There is another important fact, namely, that 
«u annuity granted, according to a frequent 
custom of those days, for the support of this 
honiHU\ and by the same letters patent, was 
chiirg\Hl u|>on the customs of the Crown, and 

4 
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was to be paid out of that revenue K It was aeoumiht. 
granted precisely in the same words, or rather Gma2' 
in a still stronger tone of identity, — ^^heredi- 
bus masctiUs predictis ;^ the grant itself being 
^ heredibus mascuUs.^ It would be a slight criti- 
dam on the word " predictis'** to say, if the 
^ heredibus masculis'' was to apply to heirs male, 
it was unnecessary to introduce the word '< pre- 
dictis ;** but that might appear a trifling obser- 
vation, because it was not unfrequent to intro- 
duce taut(rfogous words of reference where they 
might not be necessary; but your lordships 
will not forget, that at that time the customs 
were hereditary in the Crown, and that by the 
charge of an annuity upon the customs, the 
Crown might part with any interest as large as 
it possessed. I will take the liberty of drawing 
your attention to the charter of the 25th of 
Edward I., in which the king, making a grant to 
the conununalty, uses this expression ; '< saving 
to us and our heirs the custom of wools, skins, 
and leather, granted before by the communalty 
aforesaid." It is, therefore, precisely the same 
thing (though it may simplify the consideration) 
if it were granted to be an annuity out of the 
demesne land of the Crown, permanently to 
the heirs male of the grantee of the dignity. 

1 Vide page S5> antea. 

' This expression occurs in nearly every patent of an 
antient peerage upon record, be the limitation what it may. 

K 2 
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Amumkht. Now is Dot that a clear exposhioii, and a true 

Attorney* , - - iT , 

Girtiend/ documentary exposition^ of the writing here 
interpreted before your lordships ? << Heredibus 
masculis" must mean some particular set of 
** heredes masculos.'' The annuity is granted 
clearly to heirs male of the body only'; therefore 
I think it is no illegitimate argument, that the 
dignity was intended to be no more extended 
than the annuity. The persons using the lan- 
guage were competent to understand the l^al 
oftbct of the language they employed; they 
must have known the annuity was so granted : 
it would follow, therefore, that the dignity was 
to go where the annuity went. 

Lord JVynford. — Have you any authority for 
holding that the grant of an annuity from 
the customs would be within the statute " de 
donis ?" 

Mr. Attorney-Geiieral. — I am not aware of 
any authority of that description ; but I think I 
can pix>vo by that statute that the customs were 
luMXHliU^ry in the Crown. There have been 
nmny arguments raised on the statute " de 
donisi;** anil there would be a great doubt 
whotluT that statute can be considered appli- 

^ It i« nuhmittCHl that this is not a legitimate construction 

if %\kt ^fAiU of I ho annuity ; but that, as it was not derived 

hMW U\\\U or tonomonts, the Crown could limit it to heirs 

ihIo oolUtoi aI a« well as lineal and that it was inseparably 

i)uu'\o«) \\\ ihc dignify. Vide }>ages 34 — 36, antea. 
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Aeqiticsiit. 

cable at all, that is, with a view to the alienation g^^" 
of dignities, which I hold to be completely 
incompetent by the law of England. The words 
of that grant are these : '* Habendum et tenen- 
'< dum nomen statum stilum titulum honorem 
et dignitatem comitis Devon ie predicte cum 
omnibus et singulis preeminenciis honoribus 
'* et ceteris quibuscunque hujusmodi statui 
" comitis Devonie pertinentibus sive spectanti- 
" bus prefato Edwardo et heredibus suis mas- 
** culis imperpetuum Et ulterius de uberiori 
*' gratia nostra volumus et per presentes con- 
<* cedimus prefato nunc comiti quod idem comes 
^' et heredes sui masculi habeant teneant gau-. 
'^ deant et possideant tarn in omnibus et singu- 
lis parliamentis nostris imposterum tenendis 
quam in omnibus et singulis aliis locis quibus- 
cunque tales et hujusmodi preeminenciam 
dignitatem statum honorem et loca in omni- 
bus quales aliquis antecessorum dicti nunc 
** comitis antehac comes Devonie existcns habuit 
"tenuit aut gavisus fuit." Then it goes on 
to say, ** Et quia crescente status celsitudine 
"ex consequenti necessario crescunt sumptus 
et onera grandiora et ut idem comes melius 
decencius et honorificencius statum predicti 
*• comitis Devonie ac onera ipsius comitis in- 
** cumbentia manutenere et sustentare valeat de 
** uberiori gratia nostra dcdimus et concessimus 
** ac per presentes damns et concedimus pro 

K 3 
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Argument. « nobis ct hcredibus nostxis prefato comiti et 
Ge^' '* heredibus suis predictis viginti libras annuas 
^< legalis monete Anglie habendum et percipi- 
*^ endum annuatim sibi et heredibus suis pre- 
** dictis imperpetuum de parva custuma nostra 
** infra portum nostrum Londoni per manus 
^* custumariorum sive coUectorum custume pre- 
" dicte pro tempore existentium ad festa Sancti 
^* Michaelis Archangel! et Pasche per equales 
'* portiones solvendas Eo quod expressa men- 
•* cio,** &c. Therefore the language is clearly 
such with respect to the two grants as to found 
the argument I have submitted, that a grant 
out of the customs or the hereditary revenues 
would be a grant to a person and the heirs 
of his body, where the expression was " the 
heirs male." 

Lord Chancellor. — That, it will be said, admits 
of two answers ; first, that this would be a 
grant of this annuity to the heirs male general ; 
that these words would give it to the heirs male 
general, to whom the former part of the grant 
had been made, without words of limitation, if 
that is possible in law. If that is impossible 
in law, then that the construction is, that the 
grant of the honour, (because the honour may 
go to heirs male general,) is a grant to the heirs 
male general without limitation ; and that the 
grant of the twenty pounds out of the petty 
customs, for the sustentation of the said honour. 
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is a grant to effect that object as far as the law AMUMsmr. 
will allow the King so to grant it ; for example, GcmST 
I may hold an honour in perpetuity, and which 
cannot be barred by fine and recovery. I have 
only one mode of surrendering an estate to the 
same uses as an honour, because by law I may 
not create a perpetuity in that way. There is 
only (Hie means of doing it, which is, by 
granting the land, with reversion in the Crown, 
which creates the only perpetuity known in our 
law^ if it is not done covenously. But supposing 
I, an individual, who have no right to claim 
a perpetuity, but can claim that which is inci- 
dent to fine and recovery, obtain a grant for my 
son or my nephew, and I wish to endow him 
with a real estate : the Crown has granted a title 
by way of perpetuity ; I can give the estate only 
subject to fine and recovery. I give it so far as 
the law will allow me, subject to the nature of 
the estate. So, supposing the argument to be 
light, the heirs male may take the honour 
without words of limitation. The Crown in- 
tended the honour should be endowed with the 
annuity, it therefore grants an annuity generally 
to the heirs male, to whom the honour would 
go ; but the law interferes, and will not allow a 
new kind of estate, namely, an annuity, to go 
to the heirs male whatsoever; therefore the 
whole effect of the grant would be, that the 
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€MhJaC £Iir>V Z£ SET WSuSDnt^ 

iMnGuncsHir^ — T^erf* if cDe isstuice in 
nor*- TDsosTL voDs zz su:^ A £7iBt: the late 
T>x^ z£ S.irrrmjaf -tk in TKHsesQco of a gimt 
is^Bi ChrSfff I2ie Sacaand of a {Hnmieiit out of 
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do ij-x TTyg% by £ ncfeneacse id liiis part of the 
pEsn. :^ z^'Jt riis i5 ifcsh-e : but if it turns 
on- or ic'^zry, ihsi this gnsi of the annuity is 
a crairt to tbe beir? rcile of the body, then the 
cinrcznsiar^ce of lie aimuiiy being so granted 
raises the arpin^em I hare ventured to apply; 
asd I do not now take notice of the other 
branch of the argument, because I shall enter 
upon that separately. 

I would farther observe, that supposing there 

1 Grants of annuities payable out of the exchequer were 
almost alwmjs included in eariy patents of peerages, aod 
were regularly claimed and paid. 
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is any mistake in point of law, and that the 
grant of the annuity was only a valeat quantum 
grant, if I may so express it, with a conscious- 
ness that the law would not permit it to go in 
the same line as the honour — — 

Lord Chancellor. — I would not put it, that it 
was a mistake, but that the Crown knew, when 
it was granting the honour, that it was granting 
it with the generality ; and that it knew, when 
granting the annuity, that it was granting it 
subject to those incidents which applied to 
land. 

Mr. Attomey-GeneroL — I did not intend to 
use the word mistake : but supposing that the 
Crown had that intention, there were learned 
men in those days advising the Crown in re- 
gard to its legal proceedings, who were per- 
fectly competent to put it in a right course ; 
and they would have taken care, I should 
think, not to raise an inference which would 
allow of doubt. I cannot help thinking that 
those very great lawyers who were living in 
the days of the Tudors would not have left it 
doubtful whether the Crown was doing an 
illegal act; and if there had been such an 
intention, going a certain way with regard to 
the one, and only a certain way with regard 
to the other, those very learned men would, 
I think, have taken care that there should not 
be a different effect produced by words which. 



Attorney- 



( 138 ) 

in respect of the two diffeient rabject-mattersy 
would have such a diflferent operation. This 
leads to another observation : if there had been 
an intention to grant to all the heirs male c^ 
Hugh Earl of Devon, the first earl of that 
name, there could be no difficult of declaring 
that intention, and setting it out clearly in the 
letters patent ; instead of which, it is always 
referred to Edward as the stock and the hdrs 
male of that Edward '• 

In the Inquisition post mortem on the death 
of the Earl of Devon, from whom the noble 
Viscount claims this digni^, there occurs a 
reference to this very grant itself. I find stated, 
as a part of the property of which that noble 
earl died seised, ^*Ac de et in predicto prato 
in Colyton predicto vocato The Parke Mea* 
dowe predicto necnon de et in omnibus et 
^' singulis predictis honoribus castris dominijs 
manerijs terns tenementis hundredis redditi- 
bus feodis stannarijs advocationibus et here- 
'* ditatibus et ceteris premissis omnibus et sin- 
** gulis cum eorum pertinenciis in forma pre- 
<< dicta seisitus existens diu ante obitum pre&ti 
^< nuper comitis in predicta commissione nomi- 
** nati videlicet vicesimo octavo die Septembris 
*' anno regni ejusdem domine Regine nunc 

1 The precedency granted is, however, that of any of the 
incestors of the grantee who had been Earl of Devon. 
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^ prime per literas suas patentes raagno sigillo Abauiuiiit. 
** 8UO Anglie sigiUatas datas apud Turrim Lon- OmmwL 
^ dinensis eodem vicesimo octavo die Septem- 
** bris predicto anno regni ejusdem domine 
Regine primo et juratis predictis super cap- 
tionem hujus inquisitionis sub eodem magno 
sigillo Anglie ostensas ad humilem petitionem 
predicti nuper comitis in commissione pre- 
dicta superius nominati et ad dignitatis et 
gradus sui meliorem sustentationem de gratia 
sua speciali ac ex certa sciencia et mero motu 
« suis dedit et concessit eidem Edwardo nuper 
comiti per nomen charissirai consanguinei 
ipsius domine Regine Edwardi Courtney mili- 
^ tis comitis Devonie filij Henrici nuper mar- 
** chionis Exonie defuncti omnia et singula 
^ predicta honores castra dominia maneria terras 
^ tenementa redditus advocationes hundreda 
** feoda stannaria et hereditamenta ac cetera 
** omnia premissa cum eorum juribus membris 
** et pertinentiis quibuscunque/' Then it takes 
up the whole of the parcels of which he died 
seised. (Inter alia) ** habendum tenendum et 
^ gaudendum predictum parcum de Colcomb 
*^ predicta cum predicta mansione in eodem 
" parco et predicto prato in Coliton predicta 
<« vocato Le Parke Meadowe necnon predicta 
•• dominia et maneria de Columpjohn Padde- 
** broke et Toppesham predictum manerium et 
M burgum de Kenne predicta dominia et maneria 
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^' de Viekfam Beamvorthie Chenibeaie Langdon 
North Forde Southe Alingtoo et Skyiydon ac 
predicta messuagia terras tenementa et cetera 
premissa in Bampton et Petershaies TyvertOD 
^ alias Twyverton Chulmeleigh et Himticote 
^ Ufracomb Luerleigh Loseroore Westhorne et 
'' Newton Abbott predictis necnon predicta 
^^ opera stannarionim vocata Shelloke Holcomb 
'' CoUmore Heathfild Southslade Dingbridge 
'< Smalcomb et Lytelcomb predicta ac predictas 
<* advocationes predictanim rectoriarum et ec- 
" clesiarum de Kenne Westogwell Darlington 
** Mylton Daraerell Stokedamerell Thoraugh- 
*« loigh et Woodleighe Ac predictum servicium 
*' vicesime partis unius feodi militis exeuntis 
•• de predictis tenementis predicti Petri Carewe 
** militis ac predictum annualem redditum viginti 
«^ trium solidorum et sex denariorum et servicia 
** oxountia de predicto manerio de Chetelhamp* 
'^ ton predictum annualem redditum novem 
^^ libi^Hun novem solidorum septem denariorum 
^* ot unius obuli et servicia exeuntia de predicto 
«^ manerio et parco de Darlington predicto £t 
«< pRHlictum annualem redditum quadraginta 
«^ solidorum et servicia exeuntia de predicto 
«( manerio de Twykebeare predicta inter alia 
qtto Edwardo nuper Comiti Dcvonie in 
eta commissione nominate et heredibus 
upore suo legitime procreatis et pro- 
uUs." So that one of the documents put 
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in by the Claimant was this grant of the annuity 
out of the customs, the customs being granted 
to him and his heirs ; but granted, among 
other things, to the aforesaid Edward, the late 
Earl of Devon, named in the said commission, 
and to the heirs of his body, lawfully begotten 
and to be begotten. 

Ixn^d Wynford. — That is nothing but a recital 
of the former grant : it is no new grant. 

Mr. Attorney-General. — The forfeited lands 

of Hugh had come to the Crown ; and the 

Crown, for the sustentation of the dignity, 

granted this land. To whom ? Undoubtedly to 

the grantees of the dignity: and the Crown 

describes who the grantees of the dignity were, 

in this language : ^* Edwardo nuper comiti 

'* Devonie in predicta commissione nominato et 

^ heredibus de corpore suo legitime procreatis 

^ et procreandis.*' It really seems to me, that, 

as far as the authority of that document can 

go, it is conclusive to show the opinion of the 

lawyers of that day, that it was to him and the 

heirs of his body, begotten and to be begotten, 

that the dignity was known to be granted. 

I omitted one part, in alluding to the circum- 
stances adverted to in the Irish cases. The 
first Earl of Cork and Orrery had his second 
son Lewis ennobled ; and the intention there 
expressed was, that it should go as well to the 
heirs male collateral as to the heirs male of 
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ie GocpHe q[BMi a latere.'' 
Wk tiiac ±e Timiriiw bse ? If ao^ wli j was 
tiiac HOC ezpnoaeiir Ir ipas ^eij eaaj; the 
wan& wexe ac hanrf i and jci here it is^ 
<« nmiiBIiutt sis maKxdiai."' witfaool the wmd 
^ btBce '^^ heme imzadnceii, and vidioa^ there- 
fine, tfujae parncniar wds wmcii voold extend 
iDGoDacezal hgiamade^ and wfakh would, there- 
fine^ be a Ijififrarirw to the ban male of the 
bodjonly. 

In the CQone oaf a ifiaciuubon of this nature 
it is imposBble hoc to make Jone^ient alluaUm to 
the ¥efir Ifamed Repoct adopted by- a committee 
of tins home oa die adbgect of the peers^ 
One of the moat teamed men who ever sat in a 
court of law, or in this hoase, was very instru- 
mental in drawing op that Report; and one of 
the principal tlnngs he has done is to dear away 
certain doubts and ddasions which existed upon 
the state of law in former times. The suppo- 
sition, that there must be precisely the s^e 
course of descent prescribed for a digni^ and 
for land, is one of the first things that this 
report attempts to do away. For this is clearly 
established, as I think, by the authority laid 

' The psftfage cited by the Attorney-General occurs in 
the preamble to the patent to Lewis Boyle only, and is not 
in the preamble to the patent to Roger Boyle of the barony 
of BroghilL The word "latere" was not introduced into 

> ktiendum of either of those instruments. See the 
*»»# pages Iv.— Ixii. 
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down in the work to which one of your lord- amumbw. 
ships alluded, — the work of Justice Dod- Gneno. 
dridge, — settled at least by him, the work 
being ori^ally composed by a Mr. Bird, but 
which Justice Doddridge afterwards looked 
over^ and gave to it the advantage of his cor- 
rection. The words of Doddridge, as given by 
the report, are these : " If a man be created 
'* earl to him and his heirs, all men do know, 
** that although he have a fee simple, yet he 
** cannot alien or give away the inheritance, 
<< because it is a personal dignity, annexed to 
^ the posterity, and fixed in the blood." — 
^* Upon this language it may be observed,** says 
the Report, ^' that such a grant, being confined 
^' to the grantee and his posterity, is, in truth, a 
** grant only to him and the heirs of his body, 
**and therefore does not resemble a grant of 
** lands in fee simple, which, according to the 
**law of England, as now long settled, would 
** have given the land by descent to any heirs 
^ of the grantee ; an observation which marks a 
•* clear distinction between the grant of a mere 
^* dignity and the grant of lands." Perhaps I 
Maaaj be permitted to observe upon that distinc- 
^on between the effect of a grant of a dignity 
mnd a grant of lands, that all the distinction is in 
:fiivour of the more limited construction of the 
former, because it is natural to suppose that the 
whole^estate in the land is intended to be parted 
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withy and there is an estate in fee simple as 
long as that land shall form a part of this island ; 
but in regard to a dignity, it begins only in the 
imagination, if I may so state it, of the royal 
grantor, and lives in the mind of the noble 
grantee* It is a grant of only so much as the 
royal grantor was pleased to grant. The dig^ 
nity exists to the extent to which it is conferred ;• 
and that may be a very good reason for restrict- 
ing the words of the grant, but it will be no 
ground at all for extending them ; so that here 
Justice Doddridge having used the general 
terms, that he had a fee simple^ those words tat 
qualified by the Report, that this was only^to 
him and the heirs of his body : and so the '4isi 
tinction upon that subject is made clear. '^' ^^' 
There had been some difficulty in fhiding^ 
what the law upon the subject was. Mr. Cruise^* ' 
treatise on Dignities does not state any rule 
of law upon the point; and I do not know 
that it can be found in any book, until this 
Report came out, — the result of all the cases^ 
and perhaps the most learned and most autho- 
ritative text-book upon that subject which has 
ever been brought to the notice of the pro- 
fession ; so that when I find this language laid 
down, which seems to make an end of the 
question ; for here is a grant, not to him and 
his heirs, but to him and his heirs male ; and 
unless the addition of male, which is plainly 
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intended in a case of this sort^ where there is Aumtiiv. 
no exclusion, should make the grant more o!!III3r 
extensiye, when certainly, if it means any thing, 
it makes it less so, I cannot conceive why this 
anom of taw should not be found applicable 
to this. And the words which are to be found 
at page 18 of the Third General Report of the 
Lords' Committees on the Peerage express that 
which appears to me to make it perfectly clear 
diat this Claimant has not established his right. 
I Was surprised that the Oxford case^ was 
ttoi cited by my learned friend. In the latter 
|p«rt ef' the reign of James the First, a question 
wHotkf as tb- Hthe earldom of Oxford, granted to 
JMMff 4e Vere, and also as to the dignity of 
Ae ^eKce of high chamberlain of England. 
httrd WSIloi^liby de Eresby claimed the cham- 
iMlUiiiShip of England, as well as the peerage ^ 
iMd he ^StabHshed his claim to be chamber*- 
iMi^ fetecaiise he was next heir of the whole 
Mdttd tb the test possessor of the office. Robert 
dkf TeM, fesrl of Oxford, the heir male of the 
bodydf the fir6t grantee, also claimed it; but 
ht 'Billed in establishing his claim to the cham- 
bIsHiBlnship, because he was not heir general; 
Km h^ succeeded in establishing his claim to 
this [M?erage, because he was heir male of the 



'^ A ft3i report of the Oxford case will be found in the 

h 




does tvot ^ ^,ecvse\y ^^, ^ «^ ^^ ,j^ 

*^''- na tevo^' T- T\ustice." ^^"^^ used 

nity an** ' . i^suce <-^^7 ^.^.^ Report. *^ 

^""^ ' v^ceeds to S- ^,,y ^'^^^^^^^^^ f 

^^^ °^ r te o^^^^ f ,,,: couuect^T«ot ^^ec^^ 
c\aV*^«S In virtue ot ^^ • ,^, it .s «o ^^ 

" 'V in V*^^*^' Wet- ^-'^^^^^ ?,Lu, advU«« 

I 
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^' with him together therein.*^ This case con- AmamuMr. 
fifirtted of many parts ; I need not go into all of ^^f 
thMI; because some observations have no par- 
iiBl&r'it{iplication here. He says, *< Robert de 
*yere, Duke of Ireland and Earl of Oxfoid, 
^'Qdif as Ae case is put by the Lord Willoughby's 
*"WkittSell, undecimo of Richard the Second^ 
*"by Jtld^ent upon an appeal in parliament, 
^'^^jtdSged'to forfeit all his castles, seigniories, 
^^'Usfdi^ tenements, ftanchises, liberties, and all 
^^lA^ possessions he had ivhen the appeal be- 
^•gkti; in tbe 10th of Ric. IL, saving rights of 
"'fentail,** be. ; and on tlie I6th he had a re- 
^ftik: It appears, that in the l6th of Ric. II., 
•^^Sflf" Ahbr6y de Vere shewed intayles of land, 
^'But'ftorie of the dignity; yet the King gra- 
^'tt6tt*iy, fot tliat they had been earls of ancient 
^thne^ ^nd being willing the estate and name 
^'oPHUa Earl of Oxford (though it were so that 
**TOey'Were forfeited by the judgment) should 
^'ilofc clease, but should continue in future time, 
•*W the honour of the kings of this realm, hath 
*-reitOTBd, given, and granted, by assent of 
^. jtatlistment, to Aubrey de Vere and his heirs 
••"ihalles for ever, the estate and honour of Earl 
***fef Oxfdrd. And in full parliament he took his 
'^iiacient place, and did his homage.** Now, 
fteW kt&the very terms of this grant, — *« here- 
iSSmn thascuTis suis In perpetuum.*' If those 
words imported a grant to the heirs male gene* 

L 2 
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AmovuKM. ral, the heirs male general would have r^miBtiteed 
GentrS. entitled by virtue of this grant ; but it was fbiknd-sfl 



by the judges, that the grant was to the 

male of the botfy^ of the first Earl of Oxibfd^ 

and in that . character. • ^ • - i •; ■ -' 

'Lord Wynfirdn- — There were heirs male^ttF' 
the bedy^, ' ^ • /* /^ '' 

Mr. Atiomei/'GeneraL-^The heirtnale geHeittl 
mfust have beed the nearest. I do not flndrihe 
]]^digree stated; but the<Mri)y way inftwhioirtbe 
heir male general could be the heir maieiof the 
body would • be by' thd inteiirentiotif of 'sakne 
daughter. One- question was, whMbet'Hrttwtt 
an ordinance of an act-of parliameBt?:9tniiitkey 
found that it could not be held^tc^beviiTMiietts 
ordinance, because it had been adted^tipOHi in 
various ways ; but I do not find any distifietidli 
taken between the construction to be put 'Upon 
an iict of parliament and a patent creatiiigtia 
peerage. tr '. *• 

> The judges never attempted to con8ti:ue f ' hbirs .inaKe ** 
into '* heirs male of the body ;' but, from a presumed ap|i- 
logy between lands and honours, they doubtecl whether 
the Crown could grant a peerage to ** lieiri nfialfc.'' They 
admitted the validity of the grant of the earldom of Oxford, 
because they considered that it was jatifipd by p^r^apiei)t. 
See THE Appendix. 

2 Robert de Vere, the Claimant, was heir male of the body 
of the grantee. The dispute was between liim and the 
lieirs genercU of the grantee's body ; not under the patent of 
16 Ric. II., but under a previous grant by the Empress 
Maud. See the Appendix. » 
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* > Mr. Fefgf$. —Ooe party .theire was^ hcic malef AMVMm. 
^ad 4he' other heir ^oenUr . 
'• iMr^ Attomeif'GeneraL—lf.tiiere is any dis- 
ttnction between a grant by parliament and a 
grant by the Crown', it is^ I apprehend, in 
fitvour of the heir general, it is inquired, 
whether it is an ordinance or an act of parlia- 
iBeat? It is said,- '' In the case in question, the 
l^i earldom is- giiien,gr8Ated, and restored, by 
'^^ assent of parliament/ to Aubrey de Vere and 
1^! his > heirs male for 'ever; which is a special 
"MiinitetieB to the. males by ^ parliament, and out 
^'ofihe^tPdifiary rules of law, forthe limitation 
^'' rabsists^ by' parliament He did homage to the 
^ff'iKi^g, and ^wm placed by his peers * in pleno 
tff pariiamento,' ^even in the same parliament, — - 
ff^t^'perfltssensum'parliamenti,' inasmuch as by 
' Wfthe aaseitt of the king, lords, and commons ;'* 
rasind'iM on. Then ^' the charter of the earldom 
<* is but an exemplification, and of that nature, 
^ it is toHdem verbis of the act The charter is 
"^ ^ (dated after the parKament ended; for it is 
^ *** dated the I2th of February, two days after 
/< the end ; but the Earl sate as earl in tlie par- 
* '*« Uament of 16 Ric. II., before the charter was * 
'^ dated ; ergo, not earl by the charter, but by 



h. 



^ This tubject was fully diBCUMcd in the Neville case. 
See THE Appendix, where that case is particularly adverted 
to, and reasons stated for doubting the correctness of Lord 
Coke's dictum on that occasion. 
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aesomimt. t€ the act of 16 Ric. II., and earl withoat 
GMmi. ^ moDs. If an ordinance only be entered in the 
*^ parliament roll, and it Iiatfa the repuMaxMi and ^ 
** use of an act of parliament, that makes* iit^aa^ 
" act of piirliament/' Now, if there can be! any * 
distinction between an act of paiiiaiii^t>ifliid* 
another document, the act of parltatnent iwill 
have more forces and be taken toi beMsacs^. 
extensive, according to the terms of it.'j: >13ie 
grbnt of the Crown; bytbe' constmati0ii'«put 
upon it, was, that heirs male meant ^he^inUle 
of the body ^ ; and that the desobnt toiKAd 
Willoughby, as heir general, though itiganrle iusk 
die office of chamberlain, could ncA f^vie bim a* 
right to sit in the house of peers-} rj»ndi«lhci 
lord chief justice reported to die hou8e,|ti5< tha^ 
^^ according to the orders of ' such' days/ 1 the 
^ and his brethren have again considered 6f4die 
*^ title unto the office of lord great chambextein^ 
<' and that three of them are of one mindly' gaA 
*' two of them of another ; wherefore they are 
<< ready to deliver their opinions severally* dnd 
'< their reasons for the same.'' Whereupoo 
Mr. Baron Trevor began, and delivered > his 
opinion, ^< that the said office of lord great 
<^ chamberlain doth of right belong unto tha 
** Lord Willoughby ; and gave his reasons for 
" the same/' Mr. Justice Yelverton was of the 

1 This does not appear from any part of die argumeou 
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OiRiiioii# !>f fthatit beloi^;€Kl ito Jxind Wil* 
^^hiai^ahy^ aa heir general, unto Henry! last £erl 
«f>of Oxford, deceasecL'^ Mr« Justice Doddridge 
tJioug^ <^.that the office ia descended^ and doth 
^/behxlg^ unto the heir general of Henry the 
^hhmtiEmA oi Oxfordi deceased; and gave his, 
^i treaaona ffor the same.'* The lord chief justice 
doliiicred! his o^jiion, <' that the office of lord; 
^^teat chamberlain of JBkigland is descended, 
^androiight: to belongs unto the heir male of 
^iHenrjr the last Eari ^f Oxford, viz., unto 
"hMdbot do'Vere^ the last Earl of Oxford ;", and. 
gaiife dnr.reaimis for die same. So that there 
is mbl tiifieiinice of opimoo* The lord chief 
faidt>iiif agreed in the same description, ^< that 
S^tUiS 'office is descended, and ought to belong 
^ftuftoyf r JEUibert da Vere^ now Earl of Oxford, 
^riialiiiiirrinale unto Henry the last Earl of 
ftfOkfoM^ deceased'' So that the Lord WiU 
IsMgbbf ind that office awarded to him ; but he 
luul votftbe title and dignity of peerage here. 
twit sfi^E^esd that that rule of law, which is 
laUliidnwnf'in the report of the committee of 
yaiip'' lordships^ ss sanctioned by this great 
4mgt^ kmd that it is the result df a great deal 
fi#i meat learned and sagacious inquiry upon 
thte "whiDie sttfagect : and although some of the 
'pttnCfc'AHBed in this case have been jnatter of 
great controversy, chiefly owing to the obscu- 
rity <ti facts and documents, I do not think my 

L 4 
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A>f>wi^r. kaniedtinende om ^riww any thing to nilitato 
GenersL agahist ihat' : !autbonty» = or to I distinguiAi^ the 
]H»6eDt:€ase from thei.rule<1:o which) tfaaft x^nse 
isito bejreferredi <! think it wias treated /aaiai^ 
anomaly }^ii. horn that which is an'aQoinalf|r>aito» 
prevent the.'tpauticular word appljing^ I ckiiiiok 
seesi unless >thece i& something which makesieno 
atiomidy fit ^into! andther. I tatcefit-'the&geiierii 
rule is, tliat that wbilcbihas: bemi decided nlijie 

<j'Hiese are bbsOTtattons which it has^octHvred 
toi me to submifb ittthetdischafgeiofioiyiibit^ 
towards *the^ OroWn 9 > tbe-Grown^ <beii]g^boi«idi4o 
see tliat tio person- enters thia: housed wifchoiit 
having a legal authority so tofdoL . ' -ivj v nirfoi 

Chancellor. -^<^'*^ Chancellor. *^ I have given: 'great /Bad 

anxious attention to the able arguments: fwhudi 
halve been urged from the bar in this otee } 
and, undoubtedly, some of them have tauved 
upon points of law which do not arise id ordi- 
nary practice. Those matters are presentfed ite 
our minds, some of them for the first timd, and 
all of them, from their importance/ requiiMg 
a more mature deliberation than could be given 
in the course of the argument itself, and during 
any short interval which may elapse betweeh 
the argument and your lordships making ?«qi 

: t 

* Vido page 93 aotca. 
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ttosHt^eoli twl^hauldf tbenfote/m^rdljr sMing "^^ > *" 
mji'iivmmi of ^ the importancte of die^ questkmsj 
and-ttke dtfficully I feel -in {Pronouncing > an 
opimoib on some pmrts of it, be disposed txi 
SQggeBtlthe propiietyoFf allowing time fbr coiiu 
ttdenngti'to whatresolt we* shall coibeupon the 
^tsam rieSAned i Ao^ Us, and: supported by the 
aq^iimeitiJia^iivered attjhefaar* ' r /^r 

The question will undoubtedly resolve* irbielf 
toliMly'iiitO' a; questicm' of law-; for one *iHhg 
isrji^eedtoa all«' hands, the; Atlxmiey*Genera) 
OMceding to the counsel for the clakaaHt^t ^at 
theimattex^'of faot^can havdly be-said to be in 
controversy. I never yet have ^een any case 
of pedigree, either in a question of honours 
faeie, TOD a question of real propert^r at comihon . 

Itavj floereidistkictly made out by evidence than 
|^>:^ie ^ptdigree <>f the noble claimant of thii 
lifl«iilr.)*/(He hat undoubtedly connedsed him^ 
-atifi by eiiddeiice" to which no exception is 
^mtBindiimith iikd first grantee of the dignity; 
jand hof ihas' connected himself so as to make 
fmAtkf&ti he stands in the relation of the heir 
•mal^ not ' of the body, but heir male general, 
as. ii> is: csdled more distinctly in the legal 
laoguge of this country, or heir male what* 
9ev€V,!a8 it is called in the language of Scdt* 
land ; the limitation, as regards honours, being 
a limitation to heirs male: and, as your lord- 
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<if die feoB esia^mg in liMfrpvt of dieUllittfA 
MJngAom is mider grants to lientt mile >|geM|tti^ 
or hdis male whatsoever* kIt ur 

The AttcHiiey-Generai is here to proAect 
tibe ri^ts of die Crowiiy noc as the otiier 
partly and the only other party. If that were 
die case^ year lorddiips mnst at eoo^perttive 
it would be nugafaHy tor the Crown to apply 
to ns at alL The Crown is here only 'to pro^ 
tect its ri^ts before your lordshipst and to 
aid yon in profcectii^ your own ri^ts. The 
admission of the AttMney-General may raise 
an inference in your kmlships' minds, that that 
will turn out to be the fact ; but it is perfecdy 
dear that his appearance does by no means 
shut out your investigation of that point any 
more than of those pmnts on which he has pre- 
sented a difierent view of the case, or prevent 
your coming to a diflferent result, if you should 
see fit The Crown refers the matter to your 
lordships to decide, and you are to decide as 
having an interest which the Crown has not. 
Supposing your lordships shall take the same 
view of the evidence of pedigree which the 
Attorney-General has done, what will remain is 
the question of law ; and that arises specially on 
the construction of the grant of Queen Mary. 
This being, in my mind, the only point which 
requires any great d^ree of consideration, I 
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vould, with your pennisrioo, and without ei^ i^ 

pressing in the least my own opinion upon it, 
beg leave to move, tliat the further proceeding 
in this case be adjourned. 



1 Ib^ Coomiiltue i^^iA mel on Iburtdaj the lOth of 
Mjurch; but, on th^ motion of the Lord Chancellor, the 
ibrtlier consideration of the claim was further adjourned to 
Miiii4a]r the k4tfi of March. 
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. ' Monday, 14th March 1831> , ^;, 

^ .. . . ^: '. . . , ■ ; ••:,,•»- 

Lord i Lord Chancellor.-^The case which stood' ovd# 
for the consideration of your lordships upoil 
the Devon peerage • is ^ one -of greait moment 
in respect. of the j-igfajbs lolaimed, etf gr^aftiixn- 
pbrtance to tbe Ddbk ddiniianty'-ail^d o^^^iebtt^ 
siderable importance t6' jbur IbrdsfaipSi- ^ ^ ^It % 
aiso of much curiosity m an antiqilariini pdtit 
df view, as matter of history; ahdM tdodbfhlg; 
the parliamentary constitution of thef douiitry \ 
and it is a case of curiosity, rather^ thclli bf 
practical importance, in a legal point -of H-iimt 
I make this remai'k without intending' in ^tiie 
least degree to impress your lordships "witli an 
idea that you ought, on that account, to ' givi 
it a less attentive consideration than you 'ftWiefi- 
wise would be disposed to do ; but the' '■ '&itt 
undoubtedly is, that while many of your JSotd- 
ships* decisions may be cited as precedents' i<i 
a variety of other cases, and may affect a great 
mass of interests, your determination in thifil, 
I will venture to say, whichever way you shall 
see fit to decide, will probably affect no otliiftr 
case of an honour, and ccitainly can affect no 
case of land; — for the principles which govern 
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this question do not at all apply to the law Loed 
of real property. 

The ordinary limitations in a patent of peerage 

in this part of the United Kingdom are well 

known. They are of two descriptions ; either 

tbe"honour» are limited' to heirs male of the 

body of the original grantee, the first created 

peer^ or there is a creation of what has beetl 

vttlgaiiy.caUedi a peerage* in fee: when I say 

vulgarly/ I would bb ttndcrstood* to inehido 

ITettmiiisterj Hall^ for the same inaccuracy has 

crept into the: language of Iaw3rer8. But it^is, 

^ropeAy speaking, a> peerage in fes tail genend^ 

in -/which the honour; goes oot to'the heir male 

of /thi^r body^-i but to the heirs general, the 

imMle<a8'well as the male, of the body of the 

^ftmnteerf! The < most usual way, as your lord- 

alnpSflinow, ^ creatingthis kind of peerage ik 

lafj^'-^i writ of summons to parliament, and^y 

3^iitting in parliament. Both summons- and 

8i|lliiig;m«6t' concur. If a person is called by 

Wfiiv Bod sits, notwithstanding it has at different 

:timMiteenimadc a matter of doubt, yetsiiite 

tbeigieait ease of the Barony of Cliflon, decided 

l^tthpa house,! it may be taken as quite clear in 

dbii^ that such summons and sitting constitute It 

dtMendahte barony in fee, or rather in fee tail^ 

sttd that the honour so created goes to the heirs 

generalrtof the body, subject to abeyance 'Where 
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h9W9 ii descends upon copafx^eners; I do not ht Jiuy ^" 
mean^ intend to state this as the imkf 



ia fwhiob suehi tbaronies maybe created;jbec«nB^ 
the Crown has^^ undeniablyy the power of gjlcaiitk 
VD% 9k peerage by patent, the terms of wfaldi'' 
shall cooler the xigbt on the heir femaieYQk wttt 
w the \iW. male of the body of the.dnginii 
l^ntee^^ The mote ordinaFfrliiilitatuni^ atfTomi 
lordbhipsate wellaware^iid to the keim^male<of 
the;bodyi lawfully <begDiteiii>'n>: • '^ 'inotuM' 
I ;Tq the peeiiage^in odierpaits bfitteiUdited 
Kingdom (I allude oiorei paitiQularly>to SkM^ 
land) the sam^ observation' is not •at|^plicallle')f 
$M there a very.ordinaiy fonn of gmnt iiitQoi' 
to heir» male-of the body, or to lieiMtiOf^lAe 
body male and femade, but, in the hui^eittgtf' 
of the Scottish law, to the heirs nwhatMei^eti) 
^ hs^redibus quibuscunque ^ more £requedfe^ 
'^ heeredibus masculis quibuscunque/^ the heit^> 
general or. the heirs male general of tiie ififst^ 
taker ; the same language in the law pretaUing* 
with respect to real property and to hcmoiirs. 
The Scotch law touching honours is probUbiy 
the same as our most ancient law in this country ; 
though that law differs from ours in this respect 
that what has here undergone many important' 
chaiDges in the course of ages, remains there in 
xAridi observantid up to the very period of the 
Union; and that which was parliamentary law 
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UKiDg bfittoiirt in thttpartcf the United Kingu 

dttift'teithis day ; so that it is a Hmitiilion under 

Mihich aeme of jrour lordslnps ait by election, 

ahdli : under which others^ not having wats in 

pggar lordships' house, enjoy their honours and 

Ihttiiight of electing representative peers at the 

pwaenfc day. In; this way, by such form- of 

%o»l0i(aad to anck line of heirs, have these 

honours been granted^* sumiidered, and afteiM 

tarda jgoaited ^nrii ags&n, to diffiurent aeries of 

hgiffii. accptdilig to the- forms lof conveyance 

i|aila[l:iii|4;he case of rsali pri^>er^ as well ui 

^^pitfeSiiin :that part of the kingdom. In aB 

aii4^'toaaes>itiie heirs general, that is, coUaterai 

s^uvnell.as jcfareot, succeed to the titles and to 

t^iaaded property; sometimes the females aa 

nHtt*^ tiie males, and in that case the eldest 

^094 ^ -several coparceners ; or, as it is called, 

^^teiieUtet daughter without division ; but more 

^eqtteadjfl the males alone. 

.?'37bat this kind of limitation is no novel^ in 

^Ugliiodi that it was at one time a limitation 

iir^; known in our practice, I think may be 

sjmt^as a proposition of fact clearly established 

byiithe oaaes to whicfa we have been referred at 

your lordships' bar, and by one or two otii^ 

cfHed^iStill more remarkable, which Mr. Attorney- 

General i:e&nred to in his argument against the 
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LoKD claim, having by an oversight only partiaUy 
cited them ; whereas, when closely exaounedt 
they furnish the strongest authority in the vay 
of precedent to support the argument of tin 
claimant. k .<< 

. We may take it for granted, without gOHg 
farther than referring to the passage in l^ataiji 
referred to by the learned counsel, that, thesi 
was a creation in the twenty-first of Richwdi 
the Second of certain peers, njne in imaaiMi^ 
whose honours were with remainder . to - tfv 
heirs of the body, all excepting- that ofMSNompy 
Earl of Wiltshire, who was Iiighly in tbeiiaviwr 
<^ the monarch, and sat in parUament^QB-itklllft 
creation once and again, and in wiMM&fOUie^||||(i 
limitation was to *' heirs male " geneial^vfMiHi^ 
teral as well as of the body. Frpm henre. it tg^j 
pears that this was a limitation, which^ jthotigjhii 
not usual, was by no means unknown in ou^paiW; 
liamentary and constitutional history, f Upq|pi>: 
examining the patent of Scrope's peerages . ia 
order to ascertain that there was no clerical 
error by omitting certain words of limitation in, 
copying out or ingrossing that instrument, it 
appeared, most satisfactorily, that no omisarao 
could account for the diversity, the form of the 
clause being quite peculiai* to that creation, and 
distinguishing it from all tlic other eight as 
plainly as Scropc was distinguished from the 
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Miier grantees by the superior fiivour of his Ii&ka 

. . ChawcbiloiI. 

MJVeilSl^ll* 

The question here is upon the construction 
if a limitation of this description ; and I will 
preface with some historical remarks the few 
tfflftl'iiations I am about to submit to your lord- 
sUps as the ground of the opinion I have come 
tb, after very great consideration, and after some 
liClle hesitation, on the conflicting authorities to 
wliidi I am about also to call your attention. 
Tikis hesitation is the reason why I premise these 
ttmjiical remarks. 

■ *T ffeel it necessary to say only one word upon 

flir^qiKMion of fact It is admitted on all 

lliiiiTo;TiMididly and explicitly admitted on the 

ptf^^ *f* fte Crown, that a plainer proof of 

pdfigteie,"a more' conclusive case in point of 

fiJM^'Mver was presented to your lordships' bar 

ctftf iMy court. The present claimant is to be 

iJMl^' then, as most clearly connected with the 

gltote^ in the reign of Queen Mary, and as his 

hiSr tiiale collateral; not the heir male of the 

body; but the heir male, or heir male general, 

oP the grantee. 

The question then, is, whether or not he 
his a right to take this honour, granted to his 
ancestor, or rather his cousin in law, as his heir 
male collateral. The words of the patent I 
need hardly refer to, as they are in the recol- 
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^^nH^i^ lection of every one, — ^^ hwredes mascuhs 

cimiitkmperpetuwnJ^ The question^ then, is this^ 
whether, by the law which regulates the descent 
of honours^ that is to say, the peerage law 
of England, a grant to a person and his heiiB 
male for ever, carries to the cousin or collateral, 
heir male the honours so granted ? Now> one. 
or two remarks may be premised on the laiiir 
regulating real property. If an estate in lands 
be given by a common person to a nmn and his 
<* heirs male,'' or to a man and his ^^ heirs 
female,'' that estate is a fee^simple as mudl 
as if the grant were to a man and his hejra^ 
without the addition of "male" or '^femalei:!' 
it is a general grant as regards the ii^erjitaUe 
quality of it : no body or bodies are specified 
out of which the heirs are to issue}; and.ap 
estate in fee is created, the qualifying ifonjjfl 
being rejected. But it is clear and settled lawi 
that in all grants by the Crown, and not by 
a common person, the words are to be taken 
most strongly in favour of the grantor and 
against the grantee ; whereas in grants by a 
common person they are to be taken most 
strongly for the grantee and against the grantor. 
It is, perhaps, connected with this principle^ 
that a grant by a common person to A. and his 
heirs male shall be taken as if it were without 
the addition of the word ^^ male^^ and so gives- 
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the largest estate which the grantor was capable juom ' 
of giving ; while, in the case of the Crown, a "anctlloi. 

grant in the same words to A. and his heirs 
male, shall be wholly void and pass no estate. 
But the principle must be taken, with one 
qualification, as regulating the construction of 
grants ; or rather, we may say, this principle 
cannot be imported into the argument in the 
present case, where the subject matter of the 
grant is an honour created, not real property 
bestowed. We cannot strictly say that the 
Crown parts with any thing at all in conferring 
a dignity ; and, therefore, the case of a peerage 
is dM within the principle which regulates the 
ccmstruction of grants of land. If the Crown 
is aeised of land, and makes a grant of it, there 
is no doubt that, by construing words as words 
of fimitation which in the case of a common 
person would be taken to carry a fee, we pursue 
the "principle which requires us always to pre* 
iRimie most strongly in favour of the Crown and 
l^^ainst the grantee, the former retaining all 
that the latter does not take. But in the case 
of honours this argument wholly fails, for 
nothing is lost to tlie Crown which it before 
possessed, however largely the words are con- 
strued. The honour did not exist previously 
to the grant; it came into existence at the 
moment of the grant. In granting the peerage 

M 2 
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t4>«> the Crown is not dealing with an estate whiob 

Cbancbllor. ^ 

actually existed, and of which it had the arevart 
sion. Hie bounty of the Crown, in the vcfjr 
act of giving, calls into existence die tiun^ 
granted; it is a creation rather than a ti»M( 
ference. The Crown is, indeed, the fountaiti <lf 
honour, but it is a fountain wholly inexhat» 
tible ; it is a fountain from which honoon mif 
be drawn again and agmn, and yet as much will 
still be left, and as much more' still be madei to 
flow, as if nothing had issoed. The pecBonieiif 
nobled by the royal grace and favour takes mom 
by receiving a peerage to him and his heira coli- 
lateral as well as direct, than if he onlyt ioaka t9 
him and the heirs of his body ; but^ theiCfowo 
parts with no more -~ loses no mare4 The Croivvi) 
still has as much power of ennoUing. as if tthe 
grantee had only taken the lesser honour^ f iti 
It has been said, in commenting upon tb^ 
passage in Lord Coke touching descent of landa 
and tenements granted to a man and his hwB 
male or heirs female, that the rule of successicoi 
existed only for lands and tenements, and that 
another principle regulated grants of other 
things ; and Lord Coke proceeds to illustrate 
this with an instance which it cannot be denied 
applies in some measure to the present argu* 
ment ; for though he does not deal with the 
question of honours generally, yet he comes 
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very near it when he refers to arms and armorial chawcSlo 
bearings^ and expressly distinguishes their 
descent from that of lands and tenements. 
Lands and tenements^ he says, do not go to col- 
kterals; but it is otherwise touching arms, which 
if the king grant to a man and his heirs malet 
witiioutsaying of the hody^ descend to collaterals^ 
But, indeed, we need not resort to this authority 
fbr tbe purpose of showing how different the 
rales of limitation are with respect to honours 
and real estates. If the Crown grants land to a 
nan and his heirs male, nothing at all passes } 
hA sorely it never can be contended that the 
gtaht of an honour to a man and his heirs male 
By'Whdlly ' void. It may give a fee tail only, or 
If way give more, but something it does pass. 
>:'I>hsrve i^erred to the grant of certain 
peerages in the twenty-^first year of the reign of 
BSchanl the Second. It is very material to caU 
ymti^ lordships' attention to this, as connected 
irtlh a proposition which has not been at all 
(disputed at the bar,--«a proposition, indeed, 
%Mc1i it would hardly become the Cro\m 
^offlsers to dispute, — that the powers of the 
Cr6(wn in granting honours cannot be limited. 
^ere is evidently nothing whatever in reason 
i^jainst the general limitation which includes 

» Co. Litt. 27 a. 
M 3 
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toKD collaterals. It can hardly be said to be a larirer 
grant to give to a man and his '^ heirs male gene- 
ral/' than to grant to a man and the '^ heirs of 
his body/' female as well as male. On the con- 
trary, there seems to be a greater restriction 
upon the course of the descent, — a greater 
control over the course the honours shall take-^ 
in the former case than in the latter. If the 
Crown grants a barony by a writ of summons 
and the person sitting in parliament, or by words 
expressly giving a fee tail general, it shall go to 
a man and the heirs of his body, female as well 
as male. In two descents it comes to a female, 
who marries ; and then another family, not con- 
templated by the Crown, takes the honour, and 
is ennobled. In the next descent it comes 
again to a daughter ; that daughter marries a 
man of a third family, not before noble in any 
of its branches. The honour thus gets into this 
different family, connected with the original 
grantee only through the daughter; and the 
same thing may happen again and again, and 
every time there is a failure of males, till at last 
it gets to such an immeasurable distance from 
the original family, that all sight of the stock 
intended to be ennobled is lost ; all control 
over the course of the descent is gone. The 
most base and ignoble blood may be raised 
to the highest dignities. Nay, the issue of 
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felons convict and of traitors attainted may ^ ^^^ 
become noble. Aliens, even alien enemies^ 
without r^ard to race or country or religion^ 
may all become the stock of British honours, 
and give from their loins members to our 



But it is very different with the case of 
honours limited to heirs male in the way con- 
tended for by this Claimant. There the proba- 
bility of the honour being carried out of the 
family of the original grantee is much more 
remote ; the course of descent is far more under 
control ; and the security much greater that the 
original purpose of the grant in the ennobling 
•of the original grantee's blood shall be an- 
-flwered; for no one can take who is not con- 
■ Bected with him by males, and by males only, 
BO that the exclusion of all ignoble and attainted 
and alien blood is certain. 
^ " So much for the reason of the case as regards 
::the powers of the Crown. As regards authori- 
1 tiesy I will advert particularly to the view taken 
: in a book which I sent for during the argument, 
I . rec(^ecting something of its doctrine as treating 
^ on the subject ; I mean Judge Doddridge's 
• work upon the Law of Honours. It is there laid 
down, that the Crown may grant a barony for 
life, or even pur autre vie ; the Year Book, 
9 Hen. VI., is referred to ; and although it is 

M 4r 



( 168 ) 

jLw: most Jikeiy that a barony jw* autre viCf ithkrh 
was not unknown in old times, was commoiily i 
gsanted to the son, living the father, so '^^ 
to have the operation of the writs now nsded^ 
for callii^ up the eldest son to this hottse, ^ 
living the £ither, which gives a baronjp 6x40 
tingiiishable by merger at the father's deeeasi&^^'B 
yet it is to be observed, that there is aairestiic^^ 
tion whatever in the boc^ to sach kind ^(^ 
^Bants ;.biiit it is distinctly started to be?iti the'J 
power of the Crown to grant a barony^ ^^up^J 
autre vie;'', that is, the grantee might -b^ k 
stranger to the ^^ cestui que vie/- and Iceiise* to>'> 
be noble on his decease. . A singular 'Mate i0f»^ 
things certainly, and an extrawdinayy- kmdio^'i 
honour/ and yet perfectly consistent with >0(litie<i) 
analogies in our law, not only as affecting 4teni 
tenure of property, but the enjoyment oi^ othet'lt 
rights closely resembling dignities ; for absurd to 
as it may seem that a man should so h(M r 
his honours as not to know whether he is noble '^ 
or ignoble till he sends to learn whether or not 'm 
another is alive, and « that he who in the '' 
morning was a peer should become a com- * • 
moner before night fell, and be capable of *" 
giving a vote in your lordships* house at one ^ 
part of a sitting, and not at another, there ' 
is a cognate matter in which the same absurdity '' 
exists by clear and undoubted law. The right 
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of noting for members of the other house of ^^ ^^ 
parliameot may be held piar autre vie ; it may 
depend upon the continuance of another's life 
^iviittther I can vote at an election or no ; and 
I jDXf be entitled to give my vote at the 
opening of the poll, and not at its close* Such 
aiiomalieB are the result not of any inherent 
incoqgruity in the principles from which they 
flow, but are the necessary consequence of having 
general rules ; and they beset almost all parts of 
the l|tw ia every country. 

.Of the Crown's exercise of the power now 
contended for by the Claimant, instances have 
been )Ctted \ but I come now to mention those 
tito reoiarkable cases — stronger than any referred 
toafathe bar-^I mean the grants of 8th February, 
in jkfae iiiird of Charles the First ; the one being 
the;<tfeatioa of the barony of Broghill, and the 
other the creation of the barony of Bandon Bridge. 
Th^ are both in the same words aa regards the 
grBtatii^ part, and those words are the same 
iu'^tiie grant now under consideration,—- 
^' ksredibus nuiscuUs hnperpettium." Thus far 
they are very important, as adding two in- 
staoDcea of modem date to the older ones of such 
pateats« But one of them points out distinctly 
the sense in which those words were used, for 
its preamble expressly sets fordi the object 
which the Crown had in making the grant ; it 
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Lord ^ States, ^ OUT wish being that the grantee should 

'^ hold the same honour, Ita ut aluumus honoris 

^ in pubertate sua jamquam factus ad omnia 

^^ honoris studia provectiori etate stimuletur cfc 

^ gratam recordationem munificencie nostis 

erga ipsum et iamiliam suam perpetuo cchk 

servet eundemque honorem non solum dicto 

Ludovico et heredibus masculis de coqiore 

« suo verum etiam omnibus lieredibus mascaSs 

<< tarn de corpore quam a latere dicti comitis per- 

^' mansuram volumus. Sciatis igitur quod nos," 

&C. ; therefore, in plain, direct, and explicit 

terms, the grant declares that its object was to 

carry the honour not only to the heirs of the 

body, but to the heirs collateral. 

If it had stopped here, and if the operative 
part of the grant had followed in the same 
words, specifying heirs male de latere as well as 
de corporej there would have arisen a strong 
argument in favour of the construction urged 
against the claim ; and the case would have 
signally aided Mr. Attorney-General's argu- 
ment, which rested on the supposition that the 
honours were granted by words similar to those 
of the preamble. But your lordships will now 
see how this patent makes all the other way, 
when I read the operative part of the instru- 
ment ; for the intention itself being, from the 
preamble, so plain and clear that he who runs 
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■lay read, — it being manifest that the Crown lo»d 
intended the honours to descend upon col- 
laterals as well as upon direct descendants, — 
bow did the lawyers of those days, very con- 
fiderable men as you are well aware, advise the 
&own to effectuate that intention ? What words 
did they employ for accomplishing the declared 
puipose of carrying the peerage to the col- 
laterals as well as to the issue of the grantee ? 
^ Habendum et tenendum eundem statum gra- 
'^ dum titulum nomen et honorem baronis de 
^ Bandonbridge prefato Ludovico Boyle et here- 
^ dibus masculis de corpore suo legitime pro- 
^ creandis imperpetuum. £t pro defectu talis 
'' exitus eundem honorem stilum et titulum 
^^ baronis de Bandonbridge ad heredes masctdos 
>•• de corpore dicti Ricard* Comitis Corkagensis 
^^remanere et derivari volumus eundemque 
^ honorem stilum statum gradum titulum baro- 
: ^< ms de Bandonbridge in defectu exitus mascuU 
•* de corpore dicti Ludovici heredibus masculis 
•* de corpore dicti Comitis Corkagensis damns 
^< concedimus et confirmamus per presentes et 
^ pro defectu talis exitus predictum honorem 
^ esse et remanere rectis heredibus masculis 
" DICTI COMITIS IMPERPETUUM j" — the vcry 
words of the Devon limitation. 

I cannot conceive a stronger case to show 
that these words in law, as far as this remark- 
able precedent goes, and as far as the autho- 
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CmJ^cioLow. '^*y ^ *^^ ^^ advisers of the Crown in such 
matters could go, convey the right to the heirf 
9uUe collateral of the grantee. We have no 
declaration of intention in the preamble cf 
the Devon patent; but we have the same 
words in the granting part ; and these must be 
construed here as the preamble of the Bandon 
Bridge patent distinctly and expressly deickr^ 
th^ are intended to be construed there. Bvei^ 
rule of construction requires this. * ^ 

I have so far gone through this case as to 
have arrived at a conclusion favourable to tivi 
dlaim, unless it can be displaced by any>o{^ 
posing authority or conflicting decision: I come 
then to consider what had appeared atone tiiM 
to bear unfavourably upon the argdment'; >I 
mean the case in Sir William Jones's ReportH 
When this case, however, is examined with 
attention, it assumes a very different aspect, 
as I think you will presently see : and I am 
happy to know that in coming to this con- 
clusion, which I have only arrived at after 
some hesitation, I have the concurrence of my 
noble and learned fnend^, who has giv^i great 
attention to the whole question. I allude to 
the case of Aubrey de Vere^, mentioned in 
the note to Co. Litt. ^ b., and discussed at 

» Lord Wynford. 

3 Earl of Oxford. A full report of that case will be 
found in the Appendix. 
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length in W. Jones, 100. It arose upon the loed 
petition of Sir Aubrey de Vere, and is fiilly 
considered in the case of the Earl of Derby 
and Elizabeth his wife. The material part of 
the Report is the resolution of the judges; 
Slivered by Lord Chief Justice Crewe, con- 
leemiDg the earldom of Oxford, in which it is 
stated he was assisted by Walter, chief baron, 
Doddridge and Yelverton, justices, and Trevor, 
baron, advising with him. He lays it down, 
in rather unmeasured terms, that the question 
bdng one of peerage, the grant was by assent 
of parliament to Sir Aubrey de Vere in the 
Mvenfeenth of Kkhani the Second, and his 
Imm male for ever» of the estate and honour 
bf JSarl of Oxford, and that in full parliament 
hetqoklhis ^mcient place and did his homage* 
fie^says in one part of the case, that the earldom 
vaa granted and restored by ^^ assent of parlia* 
flient'* to Aubrey de Vere and his heirs male 
Sk ever. He says, that the right subsists by 
fimce of the statute ; that the grant to a person 
end his heirs male general could only be under 
the authority of an act of parliament : and there 
are one or two other parts of his judgment to 
the same effect. The authority of this learned 
judge being felt to be of great weight, the more 
especially as he appears to have been assisted 
by no less a judge than Mr. Justice Doddridge, 
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Lord ^ j[|g necessity of well considering the import and 

of what he has laid down, occasloiied 



me to beg that your lordships would postpone 
for some days the final determination of the' 
question. I have accordingly examined tJiei 
matter fully; and one or two observations wifl/ 
I think, show your lordships that my nckle 
and learned friend is justified in the conclusion- 
to which he had come before our last meeting, 
and in which I entirely concur ; namely, that 
the remark of Lord Crewe is not well founded. 
In the first place, it is not immaterial to ob- 
serve, that the passage in the report is not the 
principal point in the case, but only in the 
nature of an obiter diction. The principal point 
argued appears to be, whether a certain dodd- 
ment or instrument in Richard the Second's 
time shall be taken to be an ordinance of par- 
liament. This point is made the subject of 
much argument ; and no one can quarrel with 
the decision to which the judges came upon it. 
Secondly, the judgment upon the question sub- 
mitted to them is most correct : of this there can- 
not be the least doubt Upon whatever grounds, 
they came to a sound conclusion, and gave the 
dignity to the right person, excluding the indi- 
vidual who was not entitled. Now the result or 
judgment is all that the judges consulted by 
this house were answerable for. The arguments 
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of the learned chief justice who delivered that I'^nm 
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judgment are to be taken as his own, and not 
aa those of his brethren. My noble and learned 
fiiend reminds me of his own case. It is the 
practice, your lordships know, for the chief jus- 
tice of the Common Pleas, being a commoner^ 
when the chief justice of the King's Bench is a 
peer, to deliver the opinion of the judges to this 
house. And my noble and learned friend ob* 
serves, that in so doing he used to give, with his 
own reasons, the conclusion to which he and 
his brethren had come. I well recollect my 
Lord Tenterden, before he was made a peer, 
giving the opinions of the learned judges once 
and again in the Queen's case, and expressly 
stating that he alone was to be considered 
«D8werable for the reasons and illustrations with 
which he accompanied the opinions of the judges 
^vising this house. 

, The next observation I have to make is with 
respect to the facts of the Oxford case under 
consideration, for a reference to them is, as 
you will find, most material. Your lordships 
know that the reign of Richard tlie Second was 
one of the most turbulent and disgraceful periods 
of our history, when each succeeding parlia- 
ment, as the position of the monarch and his 
barons changed, regularly set aside what had 
been done by the parliament before, and, in re- 
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i^"" versing the proceedings of its immediate prede- 
cessor, restored and re-enacted, upon the same 
principle, all that had been done by the last 
parhament but one. Thus the Duke of Olon- 
cester's party having got possession of the king^ 
person, and usurped his royal authority by 
means of a commission, were, afler some time, 
defeated in their tum^ and all their proceedings 
and those of their parliament were reversed by 
a meeting of great men of De Vere*s party, in- 
cluding the chief justice and other judges, at 
Nottingham, who all pronounced the commit 
sion of Gloucester's party void. The fitvourite, 
before created Earl of Oxford, was then made 
Duke of Ireland ; and afterwards, the Dries 
of Gloucester and his faction, in a tum^ 
tuous manner, came to the parliament, tfaffinr 
down their gauntlets against the favoari.te, fay 
\vay« I suppose, of commencing worthily a ju- 
dicial proceeding ; and after a violent struggle^ 
nion' worthy of a lawless mob than a court of 
iaw« appealed him and his associates of treason 
for the Nottingham resolution. By way of se^ 
curing justice in the trial of this Appeal, the 
|uvrs pn^jkuit began bv taking an oath that they 
would rind for the appellant, that is, that they 
wtMild at all events convict the parties accused. 
The que^tiiMi being one of lile and dead), and 
of liulvilun^ of all pi\>i)em\ and of attainder of 
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Uood* those venerable judges, who had to dedde 
whether or not the men should be hanged, and 
their issue disinherited, all took an oath to fin4 
them guilty ; and having thus qualified them- 
selves tm the impartial exercise of their high 
judicial functions, proceeded therein with the 
mqtt religious regard to the oath thus taken. 
Tbgj seem to have been resolved that, as honest 
pien, they should not add peijury to injustice ; 
but having taken an oath to do wrong, they 
should do as they had swom« Accordingly, 
ovtaio peers were attainted by their judgment, 
iiwiuding Aubrey de Vere, Earl of Oxford. 
Hms it does not appear by very clear evidence 

the limitations were of the honours he 
^iCDJoyed ; but this is plain, that some years 
in the l6th of Richard IL, another 
took place, and the other party 
ht/mg the upper hand, they restored in blood 
SiRp^ of those peers who had been thus de- 
ptivied of their honours, passing an act, which, 
thrnigh I have not here my note of it, I recoU 
Iwt jirofesses to restore ; the first word in the 

ive sentence on the Roll of Parliament 

*• restitut:'^ 





A ** Le Boy ad de sa grace especiale rtstUmiy done, et 
** gnnte, par assent du parliameDt, al dit & Aubrey le noun, 
** title, estat, et honour a dit S^ Aubrey et ses heir roadies 
^ a touts jours, et luy fist Count d'Oxenford en plein par- 
*' kmeot."— /Zol. Pari. III. 303. See thb Appbndix. 
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LoKD The act proceeds upon the recital of the at- 

tainder which had taken place five years before, 
and, in fact, does no more than reverse that 
attainder as far as regards De Vere. Now it is 
remarkable that this is the whole foundation tat 
what Lord Chief Justice Crewe says, that tins 
grant of peerage was by ^^ assent of parliament'/*^ 
There is certainly not another word to show 
that the act of the l6th of Ric. II. enabled the 
Crown to grant a peerage with such limitatioB ; 
and I would ask your lordships, if any thing 
in the words I have referred to justifies the 
statement that an act of parliament was neces** 
sary so to enable the Crown. In one sense^; 
indeed, the chief justice is quite right. A& 
act of parliament was necessary to enable tint • 

1 The meaning of the words ** assent of parliam^t " in 
relation to the creation of peers, is a point of conaidertabl^ 
importance. The celebrated case respecting the Duchj of 
Cornwall, commonly called the Prince s Case, (8 Co. 29b.) 
turned mainly upon the import of that expression; anJ 
some writers have deduced, from the frequent occurrence 
of it in patents of peerage between the reigns of Edward 
the Second and Henry the Fifth, the absurd inference Uiat 
the consent of parliament was then necessary to enable lbe= 
Crown to create peers. It was intended to insert here sndi 
facts as prove the erroneous view which Lord Coke and. 
the writers alluded to have taken of the words '* assent of 
parliament/' which facts establish the correctness of the^ 
Lord Chancellor's definition of them, in which Lord Wyn- 
ford concurred ; but as it is necessary to discuss the sub- 
ject at some length, the statement will be found in the 
Appendix. 
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down to ennoble De Vere, because a fwrner lobd 
ict of parliament had attainted him, and the '^^^-'-'^^ 
Crown could not restore him in blood, so as 
to make him capable of taking honours, without 
the audiority of parliament. An act of par- 
liament was also necessary for enabling the 
Crown to restore a peerage which a previous 
act of parliament had taken away. But it is 
e^pmlly clear that an act of parliament was 
not required because of the limitation under 
which the honours were to be granted ; for the 
Grown was not granting a new dignity, but 
reatoring an old one, forfeited by a statute 
paned in the 11th of Ric. 11. That proceed- 
ing, abominable as it was, and contrary to all 
decency as well as justice, was still clothed 
with all the forms of a statute, and could not 
bo legally contravened without the authority 
(^ another act repealing it In modern times, 
if a man ia convicted of high treason in West- 
fflinster Hall, the Crown can reverse that 
aftiunder; but it is clearly otherwise if the 
sttBunder be by act of parliament, for then 
nothing but another act can reverse it. The 
King, even in Richard the Second's time, was 
not supposed to have the power of reversing 
an attainder created by statute ; consequently, 
it waa absolutely necessary, to restore the heir 
of the fitvourite, that an act should pass re-* 
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Loax> versing his attainder: and this is the true 
reason of the entry on the Rolls being fer 
assent de parliament. This entry does not apply 
to the limitation to '^ heirs male '' general, bat 
to the incapacity of the party taking die 
honours, owing to his attainder by a fomer 
parliament. 

I ! must be permitted to add one word moii 
with respect to the authority of the dedbioo 
on which I am commenting. The law respecO- 
ing honours, and the great difference between 
the principles of our jurisprudence when ap^ 
plied to the descent of real property, and those 
principles when applied to dignities^ was noi; 
in the time of Lord Chief Justice Crewe,^ so 
well understood as it is now, in consequence -df 
decisions since his day. For example, my Lord 
Crewe, if he had been asked whether or net 
there was possessio fratris of a dignity, must 
have given an answer the very opposite to whfU 
we should now give to the same question : so 
the nature and constitution of a barony in fee 
(or fee tail) has been elucidated and settled 
since his time ; indeed, I may say the law re- 
specting it is now somewhat differently unden* 
stood. 

It may also be observed that, beside the 
cases in 1640 and 1669, — the cases of the ba* 
rony of Grey de Ruthyn and the barony of 
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iltz Walter, to which I have been alluding, lo^d 
— the law laid down, in I678, by the ancestor c-ancelloe. 
of the noble lord in the chair, threw new 
ligfat on the law of dignities. In the cases I 
refer to, that celebrated person, though a lay- 
OMUi, pronounced as learned and well-reasoned 
a judgment as any lawyer in Westminster 
Hall could have done, on the very nice points 
of doctrine which he had occasion to discuss. 
I wish to say nothing disrespectful of Lord 
Chief Justice Crewe's judgment ; but if I were 
to state which of the two was the most lawyet- 
]&e opinion, that of the layman, my Lord 
Shaftesbury, in I678, or that of tlie lord chief 
justice in 1636, I should prefer the former to 
the latter, as more conformable to the prin- 
ciple of the law» and the decisions referred to. 
But it is sufficient for me to say, that Lord 
Shaftesbury's decision has always been acted 
upon, and that in a subsequent case the dis- 
traction taken was the ground of proceeding. 
I have stated that the reversal of an at- 
tainder in the 11th of Richard IL was effected 
by means of an act in the sixteenth of the 
same reign, as regarded De Vere. Afterwards, 
in the twenty-first of the same king, came a 
general reversal of all tlie attainders ; but 
this, it is to be observed, both fortifies my 
argument, and does away the effect of Lord 

n3 
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toM> Chief Justice Crewe's observation in Jones's * 
Reports ; for it is exceedingly remaiicable, 
Aat the ' very same words, per assent de pair^ 
Uament, are to be found in the next entryi In 
setting forth that general reversal. Yoq wSb 
find them in Rot. Pari., 21 Ric. II., 308, whc^ 
the reversal of John of Lancaster's attainder is 
recorded. Now, what was the case thel«? 
There was no mention whatever of ••heirs 
male general'' in the limitation. It was mierelj 
a restoration in blood : he is not Test6rtd to 
any thing, nor invested by grant with kny 
thing, to him and his heirs male, as De Vere 
was in the l6th of Ric. XL ; but yet all is re- 
corded to be done per assent de parlbrntfU ; 
clearly showing that the reason of the assent 
of parliament being required and recorded in 
De Vere*s case, was to get rid of a former act 
of parliament. Now Lord Chief Justice Crewe's 
observation rests entirely upon the words per 
assent de parliament^ in De Vere's case ; and it 
seems quite clear that the reference I have been 
making to the subsequent case at once destroys 
the whole foundation. 

I have stated to your lordships, that the le- 
gislation of those turbulent times was a series 
of reversals ; and accordingly, in the 1st of 
Hen. IV., the first thing the parliament did 
was to reverse De Vere's and the other rever- 
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.aals. It reversed the acts of the l6th and Lou 

CSAKOKLItOS* 

Slat Bic U., and not content with that, it re- 
yjiyed the original act of the 11th ; and not con- 
, lient with that, it restored all the persons who 
lp9d been attainted on the reversal : so true it 
.jifi9'tp use the words of Mr. Hume, that ^the 
,V. wcient history of England is nothing but a 
l/^ catalogue of reversals; everything is in flue-* 
^^tuatioo and movement One faction is con- 
^' tinually undoing what was established by 
<< another ; and the multiplied oaths which each 
" party exacted for the security of the present 
,*/.i|ct8^ betray a perpetual consciousness of their 
« instability'.'' 

Upon these grounds I am quite prepared to 
, fu^, and my noble and learned friend \ I believe^ 
.(Mmciirs with me in the opinion, that though 
the main opinion in Sir William Jones, upon 
.-tiie case of De Vere, is right, and its applica- 
tion to the case then in question is right, yet 
that the remark and obiter dictum of the lord 

1 1 
# • 

, chief justice is wholly without foundation in 
die case of De Vere, and without any warrant 
of law, and, consequently, that it is to be laid 
out of view in dealing with the case now 
before us. 

I think I might go a step further, and say, 

* History of England^ ed. 1786» voLiii. p. 34s 

• Lord Wynford. 
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lmb dnk if Loid Chief Justice Crewe's opinion 

hwy the authority of a statute is reqoiroii 
to mal^e this limitaticMi valid, ti^en the Devoid 
peerage is not merely not limited to a coUateraA^ 
heir joaale, but is wholly void. There is no att^ 
thority whatever in the law for reading ^ hei^. 
mak for ever" as ^^ heirs male of the bodytfj 
when they occur in the limitation of an honouffit. 
Consequently, if Lord Crewe's remark ia of apyi 
avail, it goes to make void, even in the person* 
of the first taker, the wfadb grant, both in: tfa^ 
present case and in those cited from the time^df 
Richard the Second to the beginnsag of rthb; 
reign of Charles the first ! > -^uli 

I have not thought it right to dwell hxh; thel 
Scotch law of peerage and constitutiooalj ULb- 
tory. The limitation id question is exceedinglj^ 
common in Scotch peerages. Many of tfaoM 
dignities are enjoyed under grants to '^ hdm 
male general," some, even to *^ heirs general 'j?^ 
an indication, doubtless, that such limitatioDii 
are familiar to our own early law, which, sa 
your lordships are aware, was the same in its 
original with that of Scotland. 

I have stated the strong points of the Claims 
ant's case. His weak point, and it is, I thinky 
the only one, is, that no person has been shown 
to have actually enjoyed the honours under this 
limitation, nor indeed under a similar limitation. 
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iar^any other peerage ; that is to iay, no col- L6m^ 
Iktaral relation has been shown to have enjoyed 
lumottrs upon the failure of issue of the body 
itf the grantee. Had this been proved, there 
vwuld have been no possibility of arguing 
flg&nst the claim for a moment : it is this defect 
#hich alone makes it a case for discussion; 
Bad' which, with Lord Crewels dictum, has 
tippoled on me the Tiec^ssity of troubling your 
lofdsfaips with reasons for my opinion. That 
opinion I have founded upon those reasons, 
sifter B full consideration of«the whole case and 
Bill tike aothorities. I am quite satisfied that 
this Claimant has made out his tide both in 
bMJtH a»id ib fbct. 

-^i* trust I shall be excused for recurring to 
t||ll^ "<$rctmistance to which I referred in the 
Mtaet, that the decision of this day cannot 
iniiience any other case, either of property or 
hbrionrs. Not that this should operate in 
iddttdng your lordships to pay a less regard 
lo^ adverse arguments, or to weigh with a more 
ttDsteady handy and in a less accurate balance, 
considerations of a conflicting nature ; but it 
may operate as some relief to the mind, if the 
Cilae is attended with doubt and difficulty, that 
the conclusion you come to cannot, by possi- 
bility, either afiect any principle of law, or prac« 
tically operate in any other cases. I believe 
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I maj SF^ tbtt dw a the €■! j case of an 
FngJBih fifgrorr ^tjipt^ cam be faraught fimraivl 
i^jaBtbrdnraoutsias^ and tint the dcdnm 
€f jpoor lordihqK viH be oootaned in its eflfecto 
to tfat» caie alooe. 

Mt kffik^ I wiUinglT add, tbat, upmk ti|e 
whole, I ooiWidfr it mj diitr hinnUj to ma^ 
that your lordship skould report jour opinion 
that the QaiBiant has nade out hia ^l^n>- 



um» Lord WynfimL — The learned Attorney 

General ha& admitted that the noble Claimanl 
has proved himself to be the collateral heir 
male of the first grantee <^ the earldom of 
Devon; and I, who have watched the proof 
in this case, think that the pedigree is salas- 
^ctorily proved. There are, then, two ques- 
tions of law for jour lordships' decision. lint, 
whether the Crown could grant a peerage 
to a man, and limit it to his collateral hdrs 
male. Secondly, whether, according to the 
legal construction of the patent granted to 
the Earl of Devon, the dignity conferred 
upon him was limited to his collateral heirs 
male. 

Upon the first question, I can see no reason 
why the Crown, which undoubtedly has power 
to limit a dignity to a man and the heirs of 
his body, with remainders over to several dif- 
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ferent persoos and the heirs of their bodies in Lokd 
raccession, should not have authority to confer a 
dignity on a man, and to limit it to his heirs male, 
ihat is, tx> the heirs male of his body, (who, being 
his nearest heirs male, would have the prior right,) 
ttiid fidling them, to his collateral heirs male. 
It must be recollected, that his collateral heirs 
male must be of the blood of the grantee, — they 
must be descended from the same common 
ancestor. In a constitutional view, there is no 
objection to the great extent of a grant of that 
lovt The thing to be guarded against is the 
giving of peerages with such limited interest 
te shall not be sufficient to give them weight 
*«nll . dignity, and shall make them — what, as 
Members of the legislature, they ought to be — 
independent of the Crown. Mr. Justice Dod- 
Andge tells your lordships, that the King may 
grant a peerage in tail for life, pour outer vie, 
or for years. It is, however, due to the memory 
<f that learned judge, to say, that when he speaks 
of peerages pour auter vie and for years, he 
adds, as it is said. I hope that the King will 
aever be advised to make peers for life only, for 
such grants would have the effect of destroying 
the constitutional weight of the house of peers. 
As to peerages pour auter vie or for years, I 
cannot bring myself to think that such peerages 
could be legally created. Neither Lord Coke 
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i^» nor my Lord Chief Baron Comyns, the latter 
of which learned writers has, in his Digest^ 
collected all the law on this subject', recognise 
any power in the Crown of creating peers pour 
aulcr vie. Both Lord Coke and Comjrns say^ 
that the King cannot grant a peerage for yetfs^ 
for then^ say they, it would go to the executor dt 
administrator of the first grantee who might 
have no connection with him in blood. The 
highest privilege of the peerage is the right to 
give a vote in this house. The peer pour outer 
vie must not only, as has been said^ inquire 
every morning whether his peerage continues ; 
he cannot vote until he has ascertained that the 
person on whose life it depends is alive. Now 
circumstances operate on my mind so strongly 
against the legality of such grants^ that, as 
your lordships have been referred to only one 
instance of a peerage pour auter vie, and to no 
instance of a peer for years, I do not think that 
the King can legally create such peerages. The 
only peerage pour auter vie ^ was conferred on 
the heir apparent of a peer: his blood was, 
before the grant, noble. There was nothing 
derogatory to the dignity of the peers in giving 
such a person a seat amongst them. But would 

» Dignity, c. 4". 

2 The Earldom of Rutland in the 13th Ric. II. See Af- 
PENDiXy page Ixiv. 
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it be consistent with the maxim of law, that „,^^^ 
all peers are noHlitate pares, although gradu 
impareSj to raise men to nobility for a time 
only, or who were to be degraded on the death 
of another person ? If what Mr. Justice Dod- 
dridge says, on his own authority, and not from 
the relation of other persons, be correct, there 
eannot be a doubt but that the King may confer 
a dignity on a man, and limit it to his collateral 
heirs. Your lordships have also, on that point, 
the authority of Lord Coke and Chief Baron 
Oomyns, who say, that a peerage may be 
Kmited to one and his heirs, or the heirs of his 
bodrfj or the heirs male of his body\ There are 
BO"6ther heirs but heirs collateral and heirs 
Hrectj or from the body. Now, your lordships 
find that peerages may be limited to heirs, or 
heirs of the body. The heirs first mentioned 
must be understood to include such as are not 
licfTs of the body of the grantee. These heirs 
first mentioned can be no other than collateral 



Your lordships have been referred by the 
learned gentlemen at the bar to many grants 
exactly similar to the present The Attorney- 
General has observed, that none of them have 
ever been brought under the consideration of 
this house. It has so happened, that most of 

' Dignity, c.4>. ; Co. Lit. 16. 
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w^^^. ^^^ noble persons on whom such peerages have 
been conferred lost their heads under attainders 
for treason, and, with them, the honours given 
to their families. No opportunity of making a 
claim to any such peerage has ever occurred^ 
But when your lordships recollect by whom the 
King has always been advised in all the grants 
made by him, you will think that any grant of 
this kind is an authority of great weight in 
favour of the right of the Crown to make such 
a grant Indeed, your lordships will find, that 
you have no other authority but the practice of 
making such grants to support the prerogative 
of the King to confer peerages, by the writs or < 
patents under which all your lordships hob^ 
your seats in this house. The attomey-gene?! 
ral, who has always been a lawyer, -^ the kxd ' 
privy seal, who was in ancient times a judicial 
officer, — the lord chancellor, who was at the 
head of the law, —-would have taken cave 
that no illegal grant of a peerage should be 
made. 

What is there to oppose to the authority of 
the opinions of Lord Coke and Lord Chief 
Baron Comyns, supported, as these opinions 
are, by the several instances of similar limit»» 
tions of peerages ? The judgment of this house 
in the case of the Earl of Oxford does not stand 
in our way. The patent in that case was in the 
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same terms as in the present; and this house „r^^'^ 
dedded, *' that the earldom of Oxford is de- 
<« scendedy and ought of right to com^ unto 
^ the heir male.'' But the five judges who gave 
their opinions to the house upon that case, said, 
'^ That the earldom of Oxford was entailed 
upon Aubrey de Vere and his heirs male by 
the parliament of l6 Ric. II. ; and that an 
'* estate therein to the heirs male was st^ciently 
'* raised, which could not have been as the same 
^ is Umtedt (fit had only been by an ordinance 
'' m parSameTit" These learned j udges answer 
the question put to them without explaining, or 
refiemng to any authority in support of their 
o^nion. They do not appear to me to have 
attended to what was done by the legislature in 
tbiB case. It did not create de novo the earldom 
oE Oitford : the King could have done that with- 
out the assent of parliament. But parliament, 

• 

Instead of creating a new earldom, according to 
the express language of the act, provided that 
the forfeited earldom should be continued in 
time to come, and restored it to Aubrey de 
Vere and his heirs. It required the authori^ 
of parliament to restore and continue what par- 
liamrat had put an end to. The old earldom 
having been extinguished by the parliamentary 
attainder^ and the King, being desirous that 
that earldom should be revived, obtained the 
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Ltao assent of parliament for its revival^ and the 

continuance of it in Aubrey de Vere's fiuoily. 

If a new creation had been made with the sane 

limitati(M], the assent of parliament would no^ 

have been required, because it was not oecenpgr 

that any thing that had been done by parlianflpt 

should be undone. If the judges thought tba^ 

the authority of parliament was required on 

account of the nature of the limitation, I thirt 

that they were mistaken ; and I am wanantad 

in saying so, because, in all the cases in whidl 

a new creation was made, and not a forfiailod 

title restored, although the limitation wag ttit 

same as in the present case, the aid of j^kIWp 

ment was not required* The Lord Chief J[i|sfW9 

Crewe, who delivered the opinion <tf :thf|f| 

judges, said, *' The earldom is restared^hj.^ii^ 

*^ assent of parliament ^ to Aubrey de Veie aw^ 

his heirs male for ever; which is a speciil) 

limitation to the males by parliament, and. oillk 

of the ordinary rules of law ; for the limitation 

subsists by parliament If it were but aa 

ordinance in parliament, it could not properly 

<< make him earl, nor give him this special 

<< estate tail." This is little more than another 

statement of the opinion given by the five 

judges ; but his lordship proceeds, and says, 

" It is plain, that, in the case of a conunon 

** person, it were a fee simple if a common 
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* person made such a gift If the King made ^^",p 
^mieh a gfant by patent, it is void in law.'' 
The learned chief justice was evidently thinking 
a gnmt of lands when he talks of grants 
bj common persons. The grant of an 
WM om can only be made by an tmcommon 
jMywii,— by the soverdgn. Whether the other 
judges took the same view of that case as the 
chief justice we do not know. The judge 
Mm> gives the opinion of his brethren is alone 
iMpoiuible for the arguments used by him to 
h i pyoii it. The responsibility of the others is 
to the answer to the question put by the 
But if that opinion had not only the 
of die five judges, but of all the judges 
ever sat in Westminster-hall» there would 
his HO difficulty in showing that it was erroneous. 
4lfe Lord Chief Justice confounded peerages 
#ifli entails of lands. There is no analogy 
Mhreen the two cases. Entails of land are 
fjjtntm&i by the statute De donis. That statute 
Abes not affect titles, armorial bearings, or the 
ludtstions of any inheritable rights, except 
f^^ in lands. The words of the statute prove 
lUs. Although the statute begins with tlie 
Irords " in primis de tenemcntiSy" its provisions 
show that the word tenemenlis was not to be 
used in its full sense, in which it would include 
dignities^ but was to be confined to lands, and 

o 
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l^^^ to such interests issuiDg out of lands as woe 
alienable: titles of honour never could be 
alienated^ The statute, in describing the subr 
jects on which it may attach, saya^ lands gsvem. 
oa the condition of i^uming to the dimor 
if the donee left no heirs bj his wife;. aii4f. 
secondly, tencmenis given in fiee maniagftj 
Such tenements must be interests in lands. Th^, 
history of the law of real property shows that 
this statute had no relation to dignitiea. It i% 
my lorda» a curious history, and proves, diat 
although we lawyers are now taunted with 
being adverse to reform, that when reform wm 
required by the state of property in the counta^y, 
and the legislature were not di^oaed ta oofli* 
cede it, we were very daring reformers. Ili0 
division of property, <p-^ the opulence of the 
middle classes, — the extension of liberty,-^ 
and the establishment of the present state of 
society, were brought about by lawyers, in 
opposition to the will of the legislature. Some 
of your lordships' ancestors, wishing to perpe- 
tuate the wealth and power of their fiuniUei, 
settled their lands on their issue in perpetul 
succession, like the« strict tailzies in the northern 
jiart of the island. These estates were called 
conditional fees ; the condition on which th^ 
If^ere granted being, that they were to return to 
the donors on failure of the issue of the donees. 
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Of coarse, lands so given remained iftalienable ^^^ 
BB long as there were any descendants of the 
donees. By these contrivances all the lands of 
th6 Idngdom were in the hands of a few barons, 
sbfiie individuals of that class holding whole 
ebthities. The judges were determined to break 
thnyugfa these entails ; and hy a tndn of reason- 
bi^rather iflogical they came to the conclusion, 
Smt gifts on condition of the lands remaining 
in the families of the donees were the same as 
^ifts On the condition of having children, and 
tbat ad soon as a child was bom to the donee 
th^ condition of the grant was performed, and 
the conditional fee became an absolute alien- 
aBte fee. To get rid of a doctrine so mortifying 
td* file pride of those who at that time were 
dis|>oflfled to call their lands after their names for 
ever; this statute De donis was passed, by which 
it' wto provided that entailed lands should 
i^main according to the form of the gifts of the 
dMMfirs, which generally were to the donees and 
tirtir issue for ever. The restraints imposed on 
the alienation of lands by this statute were got 
ridi ^ by fines and recoveries, or sham actions, 
itt i^hich the persons to wbom the owners of 
tataOed lands wished to convey them recovered 
the possession of such lands, and secured their 
rights to them. Your lordships must perceive 
that this statute does not aftect titles of honour. 

o 2 
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w^N^RD. ^^^^ ^^^^ ^^y®» *^^* ^ *° estate in lands be 
given to a man and his heirs male, it will be- an 
estate in fee ; because, he adds, such ia gift' ib 
not brought within the restndnt of the statute 
De donis. If the statute De donis does not 
attach in titles, this reasoning of Lord Cok^ dott 
not apply to titles : and the same Lord Coke 
tells us, that that doctrine does not ajiply to i 
grant of arms ; for, he says, if arms be graotcfd 
to a man cmd his heirs tndley the right to the« 
arms will pass under the grant to a coUaten^ 
heir male. In principle there is no diflference 
between a grant of arms and a grant of a di^ 
nity. I trust, therefore, that I have got ndiof 
the authority of Lord Chief Justice Crewe, jod 
shown your lordships that the learned judge 
was mistaken when he applied the rules Jby 
which property in lands is regulated to the 
inheritance of dignities, and that there is no 
law to prevent the Crown from limiting the 
inheritance of a peerage in the manner in which 
this peerage is limited. 

Was, then, the dignity conferred on the Earl 

of Devon, according to the legal construction 

of his patent, limited to his collateral heirs 

male ? There is no reason to suppose that the 

^ words qf his body were omitted by accident: 

'bn the contrary, part of the patent shows that 

* these words were omitted for the puipose of 
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efilargiiig the terms of the grant, so that they ^^^^^„ 

might include all the descendants of the first 

£arl of Devon* The earl was to have privileges 

that would not belong to him as a newly-created 

9«urL He was to be regarded as the legal de- 

i9Cendaiit of the first earl, and to have all the 

pti^eges that would have belonged to him if 

ihe honours of the first earl had regularly 

descended to him. This last^made Earl of 

Devon was to have the same state, honour^ and 

place that any one of his ancestors who before 

diat time was Earl of Devon had enjoyed. I 

4o not rely on the general history of this noble 

ifiuDily. I confine myself to the strict legal 

tnle, of collecting the meaning of the grantor 

titim the terms of the grant From this part of 

4&e grant I infer, that that peerage was not to 

Ma taken as a peerage created in the ordinary 

'aaaner, but in such way as showed the sove- 

4rfaign^ regard for her near relation, and her 

' itmse of the injustice that had been done to his 

family. Am I to put the same construction on 

? a grant not limited in its operation by the 

i terms of the body as on one in which I find 

- them inserted ? Lord Coke shall answer this 

'Question for me. He says, a grant to a man 

and his heirs male, and a grant to a man and 

ihe heirs male of his body, is not a grant of the 

same estate ^ for the first gives in lands an estate 
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No. I. 

-^tJPlEJS OF PATENTS OF THE EARLDOM 
OF DEVON, AND OTHER DOCUMENTS 
ILLUSTRATIVE OF THE HISTORY OF 
THAT TITLE IN THE COURTENAY 
FAMILY. 

Literal copy of the letters patent to sib edward PAmrf 

COURTENAY, IN THE FIRST OF MARY, GRANTING THE ^^^Elmom 
BARLDOM OF DEVON TO HIM AND " HIS HEIRS MALE ow Drrov. 
FOR EVER." litM«7. 

Secnnda pars Patentium de anno regni Regine Marie 

primo. 

Regina &c. archiepis epis ducib} marchionib} comitib} 
baronib3 justic vtcecomitib} ^positis ministris ac omib} 
bttllivis & fidelib} suis ad quos &c. salfm Regalis dig- 
nitatis fiistigia felicib} auspiciis nedum insigniri sed 
ac^ri confidim^ dum int personas discretas & strenuas 
boDO]^ culmina dispensam^ Credim^ namc^ nram coro- 
nam regiam tanto plurib3 micare gemmts & ^osts 
c or osca re lapidib} qaanto viris virtuosis ^serttm nobilib} 
ooDsilio ppollentib} in partem solicitudinis regie ad fastes 
hoDM evocatis ad direccoem boni public! su£PuI{ sum^ 
CoDsiderantes itaq^ geSis nobilitatem & ^cipue nob in 
aaoguine ppinquitat pbatissimi viri amantissimi consan- 
gainei nR Edwardi G>urtenay qui nullis cedens labo* 
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Patint rib} se nob obsequiosum se nup exhibuit Volen 
^THx EaTumm' pinde eundem Edwardum condignis honorib} & regali 
OF DxTON. pmiis ornare ampHare & sublimare de gra nra spali 
1st Mary. ^^ g^ sciencia & mero motu nris ipm Edwardum 
Comitem Devon erexim^ ^fecim^ & creavim^ & p psen 
erigim^ pficim^ & cream^ Et ei nomen statum sdla 
titulum honoreoi & dignitatem Comitis Devon cum omi^ 
& singulis peminendis honorib} & ceris quibuscunq 
bmoi statui Comitis Devon ptinen sive spectan dam^ & 
concedim^ p psentes ipmq^ Edwardum hmoi statui stilo 
titulo honore & dignitate p cincturam gladii insignim' 
investim^ & realit nobiiitam^ & unam capam honoris & 
dignitatis at% circulum aureu sup caput suu ponim^. 
H'end & tenend nomen statum stilum titulum honorem 
& dignitatem comitis Devon pdicf cum omib} & singulis 
peminenciis honorib} & cetis quibuscunq^ hmoi statui 
comitis Devon ptinen sive spectan pfato Edwardo & 
hered suis masculis imppm Et ultius de ubliori gra 
nra volum^ & p psentes concedim^ ^Fato nunc comiti qd 
idem comes & heredes sui masculi iieant teneant gaudeant 
& possideant tam in omib} & singulis parliament nris 
imposte& tenend quam in omib} & singulis aliis locis 
quibuscunq^ tales et hmoi peminenc dignitatem statum 
lionorem & loca in omib} quales aliquis antecessor dci 
nunc Comitis antehac comes Devon existeiM buit tenuit 
aut gavisus fuit Et quia crescent status celcitudine ex 
consequent necessario crescunt sumptus & onla gran- 
diora et ut idem Comes melius decencius & houo- 
rificencius statum pdci Comitis Devon ac onla ipios 
Comitis incumbenc manutenere & sustentare valeat 
de uuJiori gra nra dedim^ & concessim^ ac p psentes 
dam^ & concedim^ p nob & hered nris pfato Comiti 
& heredib} suis pdcis viginti libras annuas l^alis 
monete Anglic H'end & pcipiend annuatim sibi & hered 
suis pdcis imppm de pva custuma nra infra portum nrm 
London p manus custumar sive collector custunae pdce 



f tempore existeii ad Festa Sci Michis arcbi & Pasche p^^""' 
p equates porSoes solvend Eo qd expssa mencto &c. tub Eaeloom' 
Hiis tettib3 Re^endo in Xpo pre ac nro fideli Consiliario ^' Dston. 
Steplio Winton epo cancellar nro tumo ac ^harissimo ^^' 

oonsanguineo & consiliar nro Thoma Duce NorfT nec- 
non charissimis consanguineis et consiliar nris Witto 
Marchione Winton Th^ Anglie Henr Comite Arundell 
Jdle Comite Oxon Francisco Comite Salop Edwardo 
Comite Derb Henr Comite Sussex Jotie Comite Bathon 
aceciam reverendo in Xpo Cuthbto Dunolm epo ^dilcisq^ 
& fidelib} consiliariis nris Wilto Diio Paget Witto Petre 
AAilite uno principaliii .secretar nro^ & Johe Bourne 
armigio aito secretar nro^ pdco^ & aliis Dal &c. 
7. R. apud Richemount tcio die Septembr. 

P ipam Reginam &c. 

C30PY OF LETTERS PATENT OF THE FIRST OF KINO Piwnrr 

or CUATION OF 

UENRT VII., GRANTING THE EARLDOM OF DEVON TO thb Eaeldox 

SIR EDWARD COURTENAY KNIGHT. AND THE HEIRS <>' Dmtoit. 

lit Hen. VIL 
MALE OF HIS BODY. * 

Prima pars Pateii de anno r. R. Henrici Septimi primo. 

P Edwardo Courtenay Milite de ^ficiend ipm, in 

comitem Devon. 

li ornib} ad quos &c. saltm. Sciatis qd cum felicis & 
gti ad modum Regis minus censeamus dc se de regia 
domo deq^ re publica & regno bene meritas psonas 
congruis amore benevolencia & libtate psequi dcniq^ & 
juxta eximias pbitates easde munificencius ornare & 
deoorare quatenus in psonis hujusmodi congestis da- 
rissim* virtutum pmiis ceteri secordia ignaviaq^ seposif 
ad pagend pulcherima queq^ facinora laude & gloria 
Gondtenr. Nos ne a majo^ nro^ laudatissimis niorib} 
disoedere videam^ nri esse officii putamus pbatissimu 
nob virum qui ob res a se clarissime gcstas q^'m maxima 
de nob pmeruit condignis hono^ fastigiis attoliere & 
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&iiisigiic loquim' 
Tiiifipm ^rvacdam GMiaeuar ex oobQi psapia Hugonis 
CimiaeiiBy dodBBi cossc Dievon & llmr]pure€ uS gos fit 
yr?! Jm«^ iSc&i EdvanS qaoBdaBi Bcgis Anriie prinii 

qmdtBm Hogcmbered mafcot 

Edwstfi Couiteoay tarn in 

ffm ia regBo nib Anglie obteqoia 

ciUnrisd non poeaiin^ 
ka^ aaa JaodbhiHa pnuta otHeqoia^ mempral & at 
deoet indiDe irco l gntps ¥olciitc9% piiide eondem Ed- 
vanlinn ooodignis konoril^ icgiiib}^ pmiis oroare 
ampiiare h. soblefare de gra niia spali ac ex eta scientk 
& mero mocn Dm ipm Ed waidu m oumitem Devon 
eiexim^ pfi»in^ & cre.Tim'' h p psentes erigirn^ ^fidm' 
^ cream^ et ei nomen statnm sdliim tholam & dignitaf 
comit Devon cam omib} k. ^angaHh peminendis bono- 
rib} & cms quiboscuiiiq^ hajusonodi statai oomS ptin 
siTe congrois dam^ & oonoedim^ ^P^^ hojusmodi noie 
statu stilo titulo honore Sc dignitate p dncturam gladii 
insignim^ & realit nobilitam^ Et qaia decere nob visum 
est ut tantis noi statu! sdlo titulo & dignitati sufficiencia 
major facultatum corespondeat p eisdem honorifioendas 
manutenend & supportand damns & concedim^ ddem 
Ixlwardo castra honores burg & ma&ia de Plymton & 
Okehampton ac castr & ma&iu de Tyvton necnon maSia 
de Sampford Courtenay Chalnele^ Cornewode Norton 
Dawney Topsh*ni Exilond Ken Exmyster Colytoo 
Wbitaford Whympell Aylesbere Baylesford Musbuiy 
Chulmel^h necnon hundred dc Plymton Tyvton Colyton 
Westbudlegh Estbudlegh Exmyster Harige & Wooe- 
fiud Ac advocacoes ecctia^.de Ken Alfyogton Througb- 
legh Milton Damerell & Oim Sco^ in dvitate Exon et 
Jpbendar' de Hayes G>lico^ & Keii in capelt beate Marie 
eattri Exoii in com Devon ac cantarie de Sdkilpath et 
lam piscariam in aqua de Exe ac tria molendina in 
ilond cum omib} & singulis eo^ ptiii in com Devon 
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necnon ma&ia & hundr de Crokehorae^ ac maruia cle Patemt 
Wesccoker Hemyngton Peryton Westcapeland & hun-* .g„ Eamjwm 
dred de Westooker cum suia ptin in com SomS aceciam ^ Dcvov. 

• Iti Hmu VII 

maiilia de Iwerne Courtenay & Iberton cum suis ptin in 

coffi DorS ac ma&iu dc Sutton Courteuay in com BerK 

et maneria de Hillesdon & Odesdon in com Bui ac 

nui&iu de Wabingdon in com Bedf aceciam mama de 

Sheviok Westanton Landulp Northhiil Porthioo Port- 

pighan Legbdurant Landrean Trelowya Treyerbyn 

Coaitenay Tr^amure & Trelugan ac burg de Crofthole 

& Portpighan cum advocacoib} ecctia^ de Cheviok 

Landulp & Northhiil et lifea capella de Lamana cum 

muM ptin in com Coniub ac omia ma&ia mesuag terr 

ten reddil re^siones ?vic & hered quecun(]^ que fiierunt 

Thome Courtenay nup comit Devon fit Thome Courtnay 

quondam comit Devon vel alicujus alrius ad usum ipius 

Thome fii Thome in Whytewell Stotecomb VieUton 

Paonesford Budlegh Twyckebeare West Middelton 

Ccdesoote dvitat Exon Dunsford Furde Ida Lerkebeare 

& Selake in com Devon pdici necnon omia mesua| terr 

tefi reddil rePsiones & ^vic cum suis ptin que fuerunt 

goidem Thome fit Tliome aut alicujus alrius ad usum 

goadem Thome fit in Piympton Okehanipton Ty9ton 

Sampford Courtenay Chalnelegh Cornewode Norton 

Dawney Topsh^'m Exilond Ken Kenfurd Exmyster 

1 Vac' iste I're quo ad infrascripta man'iu' & hundr'm de 
Crokehome man'ia de Westcoker & Hemyngton & hundr'm 
de Westcoker man'ia de Iweme Courteoey & Ibertoo nian*iu' 
de Sutton Courteney man*ia de Hillesden & Odeston & 
man*ia de Brommore Lemyngton Vetus & Lemyngton Nova 
cum om'ib' & singulis suis p'tin* iofraspecificat' p' eo q'd 
infrascript' comes sexto die Marcij anno regni d*ni Regis 
infirascr' quinto easdera Tras in cancellar* ip'ius Regis quo 
ad eadem maneria & hundr'a cum suis p'tin' restituit can- 
cdland' d'c'is I'ris quo ad om'ia alia in eisdem specificat' in 
•oil robore & efPc'u p'mansur' juxta vim formam & cfF'c'm 

r'dem* 
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CoMoD Wbytafixid Whympell Aylesbore Baylesford 

Musboiy Chnlmelegh Newton Popilford Dowditoo 

Thome Farewaje Ookebome Westkoker HemynfftoQ 

PerrUNi Westcapeland Iweme Coartenay Iberton Sat- 

tOD Coortenaj Hillesdoo Odesdon WaT]rndon Sheviok 

WestanUMi Landdp Northill Porthloo Poitpigban Legh 

Dorant Laixlrean Trelowya Trerirbyn Coartenay Tre- 

gamure & Trelngan pdicE ac mafiia de Brommoie 

Lemjngton Vetus & Leniyngton Nova & Bokeland cum 

pcin in com Sutbt ac mantia de Colompjohn Whitewill 

Suitteoomb cum ptin in com Devon ac ma&ia de Tre- 

Terbyn Trdugan & Tregamur in com Giraob que nap 

fbenint Henr Coartenay fris pdic£ Tbome fit Thome 

necnon omia mesuag terr ten reddit rev^ & svic cam sou 

ptin que fueniot ^usdem Henr aut alicujus altius ad 

c^us usum in Lemyngton Vetus & Lemyngton Nova 

Bokeland Brommore Colompjohn Whitewill Stutteoomb 

TreTerbyn Trelugan & Tregamure pdic^. H'end tenend 

& gaudend dictum nomen statum stilum titulam honorem 

& dignitat com Devon ac omia & singula castra honores 

dnia ma£ia advocacoes hundred terr & ten pdict ac c^a 

pmissa cum suis ptin unacum feod milit advoc ecctia^ 

abbia^ prioratuu hospitaliu prebenda^ capett can tar & 

alio^ biificio^ ecctiastioo^ quo^cumif ac cum cur letis yis 

francipleg libtat Tranche bosc warenii chaceis vivariis 

stagnis roolendinis piscariis aquis brueris ac omib} aliis 

reb} comoditat & pfic quibuscumq^ diet castr honor 

diiiis maaiis terr ten ac cetis pmissis sive eo^ alicui ptin 

sive spectaii sive alicujus eo^dem pcefi in cam amplis 

niodo et forma put pdict Thomas par Thome nup comes 

Devon aut aliquis alius com Devon ante hec tempera 

huit (s: gaviS fuit pfat Eldwardo com Devon consauguin 

nro & herect masculis de cor)K)re suo exeunt de nob & 

hcred nris p svicia inde ab aniiquo debit ^ de jure con- 

suel Concessiiir eciam pfat Edwardo omia exitus pfic 

& revenues oim & singulo^ piico^ castro^ honor dnio& 

& mafiio^ tra^ ten & cero^ pmisso^ cum piiii a festo 



( « ) 

Dttalis Dni oltimo prito hucus^ pvenieS tarn p manus 

soas pprias & p manus nunc escaet & nup escaetof 

oomitaf in quib} eadem castra honores dnia maSia terr 

ten & cexa pmissa seu aiiqua parcett eo&dem sepaiir 

eustunt vel existit q*m p manus balltvo]^ recepto^ firma^ 

rio^ & alio^ occupat eo&dem qui nunc sunt qui fuer & 

impotter erunt absc^ compoto seu aiiquo alio inde nofe & 

hered nns reddend faciend seu solvend Aceciam pdo 

Davim^ remisim^ & relaxavim^ eidem Edwardo consan- 

gaineo nro omtmod accdes & demand quas nos & bered 

nri Taconepmissos aiiquo modo vsus eundem Edwardum 

ante da{ psenciu bere possem^ ac omimod intrusion 

tfiiigression seu impeticdes p [^ict Edwardum fact in 

pmisais sive aiiquo pmisso^ eo qd expssa mencio de vero 

Talore annuo aut ctitudine pmisso^ aut eox alicujus sive 

de aliis donts vel concessionib} p nos dicf Edwardo ante 

bee tempore &cl in ^sentib} minime fact existit aut ali- 

qao atatuto actu ordinacde inoonfrium fact edit sive 

ordinaf seu aiiqua alia re causa vel matia quacumq^ non 

obstanl et hoc ab8<^ fine seu feodo inde ad opus nrm 

aliqualir solvend In cujus^ &c. T. R. apud Westm 

xzTJ. die Octobr. 

P bre de privato sigillo & de dat &c. 



PATZm 

or Cebatiom or 

THX Ea&ldom 

or DxToir. 

1st Hen. VII. 



OOFT or A CHARTER OF THE THIRD OF KINO HENRY YIII., 
GRANTING THE DIGNITY OF EARL OF DEVON TO 
SIR WILLIAM COURTENAY KNIGHT, AND THE HEIRS 
MALE OF HIS BODY. 

Carta de anno r. R. H. VIII. tcio. 

D creacoc com Devon. 
Henricus Dei gra Rex Angt & Franc & dns Hibn 
omib} ad quos &c. salfm Sciatis qd cum felicis & g^ti 
admodum Regis minus censeam^ de se de regia domo 
de^ re publica & regno bene nliias psonas congruis 
amore benivolencia & libtate psequi denicj^ & juxta cxi- 
mias pbitates easdem munificciicius oniari & dccoruri 



Patkut 
or Crbation or 

THK EaBLDOM 

o¥ Dktov. 
Srd Km. VI IL 
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_ fhrwiimis Tina- 
ceo^ i wdia ign a Tia^ sepoof ad pagend 
(mdnarm \wmit & gloria eoociteiitF Mot 
hiriati»»is ■iorib3 disoedeie videam' 
pjitam phattimnu. nob ▼imm qui ob rti 
qm ma^ita de oofe pneniit ooo- 
<^giiis faooo^ bst^Ds attolli & vere regiiis ins^jiiiri 
■■fehs atreoau & iasigDeai loquioi' wilitem Wilim 
GomtoMj militri pbobilis dne Ka&ne amite ore filie 
ifii Edvavdi qpo n d am Regis Angt qoarti avi nri man- 
am ac film Edwaidi Cooiteoey nop eomius Devon ex 
Dobiti psapia Hagonis Cooiteoey diidiim oomitis Defon 
& Margarete oxlis gas filie FJiiahetJI filie dni Edwaidi 
qaondam Regis Angt primi pgeoitoris nri desceodenl & 
tjasdem Hogonis bered mascolum esislm V<dente9^ 
pinde eondeiii WSm ooodigois bonorib} regalibj^ ^miis 
(wnare ampliare & soUevare de gim nra spali ac ex da 
sdencia & mero molo oris ipm Wifim in oomilem 
DeYon erexim^ ^ecim^ & creaTim^ ac p psentes erigim^ 
^ficim^ & cream^ & ei nomen statom stilom & dignita- 
tem comitis Devon cnm omib} & singulis peminendis 
honorib} & ceris quibQSCun<^ hujusmodi statui comitis 
ptinen sive spectan dam^ & concedim^ ipm% hujusmodi 
noie statu stilo & titulo honoris & dignitatis p cincturam 
gladii insignim^ & realit nobilitam^ H'end et tenend 
nomen statum stilum titulum honorem & dignitatem 
comitis Devon pdict cum omib} & singulis peminendis 
honorib} & cens quibuscumi^ hujusmodi statui comitis 
Devon ptinen sive spectan pfato WiBo & hered masculis 
de corpore suo exeunt imppm £t hoc *abs(^ fine sea 
feodo inde ad opus nrm in hanapio cancellar nre aut 
custodi sive ctico ejusdem hanapii ad usum nrm aliqualit 
solvend reddeud sen faciend. Hiis testib} revendissimo 
in Xpo pre W. Cantuar archiepo tocius Angt primata 
& aplice sedis Legato Cancellario nro vcnlabilib3(^ pnbj 
R. Wynton custode privati sigilli nri & Thoma Dunol- 
men Secretario nro epis ac pdilco consanguineo nm 



( XI ) 

Edwardo dace BaK necnon carissimis consanguineis oris Patcxt 
Jolie Ozon Admirallo nro Angt & Thoma Surr TheS **th« EaeuIom 
oro Angt comitib} ac dilcis & fidelib} nris Thoma Lovell ^' Detok. 
mUite TbcS Hotpicu nri & Henr Marney milite Cancella- ^"^ ^^' ^"^ 
no Dacatos nri Lancastr & aliis Dat p manu nram apud 
Westm X. die MaiL f ipm Regem & de dat &c. 



OOPT or THE PRIVY SBAL BILL SIGNED BT QUEEN MART Pkitt Skal 

IN THE FIRST YEAR OF HER REIGN, ON WHICH THE . ^ 

1st liary. 

LRTTBRS PATENT WERE ISSUED GRANTING THE DIG- 
MITT OF BARL OF DEVON TO SIR EDWARD COURTBNAT 
AND HIS HEIRS MALE FOR EVER. 

Ex bundeS biff signaf de anno r. R'e Marie primo. 

M^' qd tercio die Septembr anno regni Regine dne 
Marie primo ista billa delibata fuit dno cancellar 
Anglie apud Richemount cxequcnd. 

Marye the Quene. 
Regina &c. archiepis epis ducibos marchionibus comi- 
tibus baronibus justic vicecomitibus prepositis ministris 
ac omib} ballivis et fidelibus suis ad quos &c. saltm 
Regalis dignitatis fastigium feiicibus auspiciis nedum 
iosigniri sed augeri confidimus dum inr psonas discretas 
et strenuas hono& cubnina dispensam^ Credimus nam<^ 
nram ooronam regian\ tanto pluribus micare gemmis et 
predosis coruscare lapidibus quanto viris virtuosis pre- 
iertim nobilibus consilio prepollentibus in partem solici- 
tudinis r^e ad fastes honorum evocatis ad direccoem 
boni publici suflulti sum us Considerantes itaq^ generis 
Dobilitatem et precipue nobis in sanguine ppinquitat 
probatissimi viri amantissimi consanguinei nri Edwardi 
Conrtenay qui nullis cedens laboribus se nobis obse- 
quiosum semp exhibuit. Volentesq^ proinde eundem 
Edwardum condignis honoribus et regalibus premiis 
omare ampliare et sublimare de gracia nra spali ac ex 
eta sciencia et mero rootu nris ipm Edwardum in comitem 



( »i ) 

riu^ ^Ai Devm ereximus prefecimus et creavimus et p presentes 
)«Ji«rr. crigtmus preficimus et creamus Et ei nomen statom 
stilum titulum honorem et dignitatem comitis De?cm 
Cttm omibus et singulis preeminenciis honoribus et cete- 
ris qoiboscunc]^ hujusmodi statoi comitis Devon ptind 
siTe spectaii damns et concedimus p presentes ipm% 
Edwardum hmoi statu stilo titulo honore et digpitate p 
csncturam gladii insignimus investimus et realir nobUi- 
tMMiiK et unam capam honoris et dignitatis aU^ circulom 
annnuBi sup caput suu ponimus Habend et tenend 
iMBKtt :sUitiuD stilum titulum honorem et dignitatem 
COttiUi» I>rroQ predict cum omibus et singulis peminen- 
cti» iiKMMcibus ec ceteris quibuscun<]^ hffioi statu! comitis 
]>^n» pcinen sive spectan prefiito Edwardo et hered sois 
mascttlis imppm £t ulterius de uberiori gra nra vola- 
uus ec p presentes concedimus prefato nOc comiti qd 
idem comes et heredes sui masculi beant teneant gaudeant 
eC possideant tam in omibus et singulis pliamen^ nris 
imposterum tenend quam in omibus et singulis aliis lods 
quibuscunq^ tales et hmoi ^eminenc dignitatem statum 
honorem et loca in omibus quales aliquis anteoessorum 
dci nuc comitis antehac comes Devon existens buit taiuit 
aut gavisus fiiit Et quia crescent status celcitudine ex 
consequent necessario crescunt sumptus et onera grandi- 
ora et ut idem comes melius decencius et honorificencius 
statum pdci comitis Devoii ac onera ipius comitis incum- 
benc manutenere et sustentare valeat de uberiori gra nra 
dedimus et concessimus ac p presentes damns et con- 
cedimus pro nobis et hered nris ^fato comiti et hered 
suis predcis viginti libras annuas legalis monete Anglie 
hendum et pcipiend annuatim sibi et hered suis predcis 
imppm de pva custuma nra infra portum nrm London 
p manus custumar sive collectorum custume predce p 
tempore existeii ad Testa Sci Michis archi et Pasche p 
"ales porcoes solvend eo qd expressa mencio &c. 
« testibus reverendo in Xpo pre ac nro fideli consili- 
S(ephi> Wintoii epo cancellar nro suiiio ac precha- 



( x«" ) 
rissimo consaniruineo et consiliario nro Thoma duce P»^^ Sial 

BfLI 

Hortr Decnon carissimis consanguineis et consiiiar nris ^^ ^ 
M^ifio marchione Wintofi theS Anglie Henr comite 
Arundelt Johe comite Oxon Francisco comite Salop 
Edwardo comite Derb Henr comite Sussex Jobe comite 
Sathoii aceciam reverendo in Xpo pre Cuthbto Donol- 
vnen epo predilcis^ et fidelib} consiiiar nris WiBo dno 
Paget Witto Petre milite uno principaliu secretar nro& 
et Jobe Bourne armigero altero secretar nro^ predco^ et 
aliis. Dat &c. Ex^ p H. Hawfelde. 



WRITS AUTHORIZING HUGH DB COURTENAY TO ASSUME Cesatiox 
THE TITLE OF EARL OP DEVON, IN THE EIGHTH AND ^ ^^^^^^ 
NINTH OF EDWARD III^ 1334-5. 9th Edw. IIL 

Rot. Claus. 8 Edw. III. m. 11. dors. 

P Hugone de Courtenaye seniore. 
^ th^ & baronib} suis de sc^cio sattni Monstravit 
nob dilcus et fidelis nr Hugo de Courtenay senior ut 
cum idem Hugo post mortem Isabelle de Fortib} 
quonda Comitisse Albemart & Devon cujus heres ipe 
est de quoda annuo feodo decem et octo lib? sex soIido& 
& octo denar p tcio denar dci com Devon una cu divsis 
aliis tris & ten que Aierunt ejusdem Comitisse jure here- 
ditario seisitus Aiisset & eosdem decem & octo libr sex 
ididos & octo denar p manus vicecomitii com illius 
annaatim pcepisset iidemq^ vicecom allocacoem inde in 
compotis suis ad dcm sc*cm huissent quousq^ Walrus nup 
Exon epus tunc theS dni E. nup Regis Angt patris nri 
•d paecncoem quo&dam pfatum Hugone ff"vare satagen- 
du aiSenciiic]^ dcm feodii antecessorib} pfate Comitisse 
p pgenitores nros sub ndie comitis datum & concessum 
fbisse ipm(^ Hugone feodu illud p eo qd comes non 
eztitit pcipe non debere ^dcos decem & octo libras sex 
solidos et octo denar tunc vie com pdci in compoto suo 
ad Btfcm pdcm distulit allocare ^ quo ^textu vicecomites 
gusdem com eidem Hugoni dcm annuu feodum hao- 



( ^ ) 

& iBior TCOBMOt ct nidiiio- 

de fcodo JBo jure hefeditario 

de toAem Hn^ooe p samMmcoem dS sc^ jam 

cap. ci ^OB eft occBiie Atringi fiicitis & g^^^Bii 

^ns Hogoois ^ve dampna & ezkedacob ^cqIu 

sup q«> Dob sappikaTit gi p no- de 

pdcv H^godcBi fco dn m decern & occo litr sex s(M& 




denv p raamB Tioeooontu com pdci qui p tempore 
fM C fiH pcepk & fidcm Tioeoofi ftUocmcoem inde in oom- 
polis sois ad dcm ac*cm fcoemnt^ necDe<# & si sic^ tone 
qoB^ tempoffib^ cjualii: & c|iio nodo & ob <jidl €Si feodon 
flliid cidnn Hng deteotu fak & a quo tempe qoaliS et 
c|iio modo necDoo de aliis ftrtkolis dcm ncgodu tan- 
geodb} To^ mandamos qd samtatis roColis et memo- 
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randis sc^ pdS negociu illud qaaliterdi^ oondneentib} 
inquisitac^ sup pmissis si neoesse fberit plenios ntate^ 
DOS de eo quod inde inre&tis reddads sob sigillo scfcii 
pdci Hkfinrt<> & apte sine ditooe cdores & exacooi qoam 
pfato Hugoni sic fieri fiidtis p denar pdSs qoos de pdoo 
aonoo feodo at piiuttif pcepit si^sederi fiic' us^ ad 
qaindena Pasche px futor ot innm de pmissis cciorati 
nl^Qs eidem Hugoni inde fieri faciam^ quod juris f uit & 
ronis. T. R. apud Westm xxiiij. die Sep! • 

P conS. 

Rot. Claus. 9 Edw. III. in dorso m. 35. in Tnrr. Loud. 

Lra directa Hugoni de Courtenay de sumendo nomen 

comids Devon. 
P^ dilco et fideli suo Hugoni de Courtenay seniori comiti 
Devoii saitm Cum vos p peticoem vram nob porrectam 
coram nob & conS nro diu fueritis psecuti p rebend decern 
& octo libr sex solidos & octo denar de annuo feodo com 
Devon quod Isabella de Fortib} dudum comitissa Devoii 
cujus heres estis & antecessores ipius comitisse & vri 
comites Devon p man us vie com illius qui p tempcNPe 
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fuADt annuatim pceperunt 4 Vosa similit post mortem Cebatjon 

n- ^ .^. ^ / i_ .1 1. ^ or Eaeldom or 

prate oomitisse tanq^m heres ejusdem p aliqua tempora Dxvom. 
poepittis & qui vobis p eo qd vos comitem nuUatenus 9th Edw. III. 
Doiastis detenti extiterunt sicut p ctificaooem theS & 
baroDu de 8C*cio nro in cancellar nram ad mandatu nrm 
minam plenios esse oomptam Nos p eo qd beditas que 
fint pdce oomitisse & antecessor soo^ & vro^ comitum 
Devon ad vos jure descendit hereditario & bereditatem 
illam tenetis in Ssenti volentes tarn nro & regni nii q^'m 
TTO honori pspice in hac parte ^ Volum^ & vob man- 
dam^ rogando qtinua nomen & bonorem comitis assu- 
mentes tos comite Devon Fac deo^o ndiari Scientes qd 
▼ob dcm feodum annuatim solvi fadem^ put antecessor 
rib3 vris comitib} Devon solvi consuevit. T. &. apud 
Novii Castrum sup Tynam xxij. die Febr. 

P ipm Rege & con9. 

Pclamacio sup pdcis. 

Be vie Devon sattm. Quia beditas que fiiit Isabelle 
de Fortib} dudum comitisse Devon & antecessor suoj^ 
comitu Devon ad dilcm & fidelem nrm Hugone de 
Cooitenaye seniore jure descendit hereditar idem(^ Hugo 
bereditatem illam tenet in ^senti nos tam nro & regni 
nri q*m ipius Hngonis honori volentes pspice in hac 
parte ipm Hugone comite Devon feSim^ n5iari Man* 
dantes eidem qd nomen & bonorem comitis assumens se 
comite noiet dci loci Et ideo tibi pcipim^ qd tam in 
com tuo q*m aliis locis in balliva tua ubi expedire videris 
fac publicari qd omes dece?o pfatum Hugone comite 
Devon noient put decet. T. ut sup*. 

P ipm Regem & con8. 
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No. II. 

PROOFS OF THE PEDIGREE OF WILLIAM 
PRESENT EARL OF DEVON, AS HEIR 
MALE OF SIR EDWARD COURTENAY, 
THE GRANTEE OF THE EARLDOM OF 
DEVON IN THE FIRST OF MARY, 1658. 

Paoon TO PROTE THE DEATH OF EDWARD EARL OF DEYOH, 

or ouB. Q^^^^^jy BY THE PATENT OF 1558, NO. 15- IN THE 
PEDIGREE ; AND THAT HE LEFT NO ISSUE. 

Extract from the Inquisition Post Mortem taken at 
Exeter on the 1 Ith April, Srd ^ 4th P. 4- M. (1556.) 

Et ulterius ^ci juratores dicunt sap sacrm sou qd 
postea videit decimo octavo die mensis Septembris annis 
regno& prefato& dni Regis et dne R^ine nunc terdo et 
quarto pdcus nup comes in ^ca comlssione noiattis ohiit 
de oib} pd hoDorib} castris dniis ma&iis terris tenementis 
& bereditamentis ac ceteris pmissis oib} & singulis eidem 
nup comiti in forma pdca dal & concesS cum eo& ptin in 
forma predca seitus sine hered de corpore suo pcreal 
post cujus quidem nup comitis mortem oia pd mi^ia u 
^n & hereditament ac cetera pmisS oia & singia eidem 
nup comiti & hered de corpore suo in forma ^d dal & 
concesS pred dne R^ne nunc revertebant & deveniebant 
& in manib} dcoj^ dni Regis & dne Regine nunc existont 
& existere debent eo qd idem nup comes obiit sine berede 
de corpore suo legittime pcrea? Et qd honores castra 
& feoda de Plympton et Okehampton ^d ac pd dnia & 
maneria de Plympton Okehampton, &c. cum ptin eidem 
Edwardo nup comiti in comissione pd ndiato bered & 
assign suis in forma pd dal & concesS descendebant post 
mortem ipius nup comitis in pdca comissione supius noiat 
Reginaldo Mohan armigo Alexandro Arundell armi^o 
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Jobi Vyvyan junior armigo ct Margarete Bulier vidue Paoon 
& Johi Trelawney armig^o ut consanguiniis & pximis ^'*^°**<'*"- 
heredib} pFati Edwardi Courtney nup comitis Devon 
in pd coinissione supius ndiati videh pfato Reginaldo 
Mohan armigo ut filio & hered Johis Mohan filii & 
heredis Wittmi Mohan & pdce Isabelle ux ejusdem 
Wittmi unius filiaj^ ^d Hugonis Courtney militis & 
Margarete ux ejus patris & malris pdci Eldwardi 
Courtney nup comitis Devon patris ^ci Witti Courtney 
nup comitis Devon patris pdci Henrici Courtney nup 
marchionis Exon patris ^dci Edwardi Courtney nup 
comitis Devon in pdca comissione noiati Et ^fato Alex- 
andre Arundell armigo filio et hered Johis Arundell 
filii & hered Jobis Arundell filii & hered Johis Arundell 
& pd Matilde ux ejusdem Johis alterius filial predci 
Hugonis Courtney militis & Margarete ux ejus patris & 
matris pdci Edwardi Courtney nup comitis Devon patris 
pdci WiBi Courtney nup comitis Devon patris Sdci 
Henrici Courtney nup marchionis Exon patris pdci 
Edwardi Courtney nup comitis Devon in pdca comis* 
sione noiati. Ac pd Johi Vyvyan juniori armigjo filio 
& hered Johis Vyvya & Elizabeth ux ejus unius filiajp &' 
cohered Thome Tretherff filii & hered Johis Tretherff 
& pd Elizabeth ux gusdem Johis alterius filial pdci 
Hugonis Courtney militis & Margarete ux ejus patris & 
matru pdci Edwardi Courtney nup comitis Devon patris 
pdci Wifti Courtney nup comitis Devon pris Sdci Henrici 
Courtney nup marchionis Exoii patris pd Edwardi 
Courtney nup comitis Devon in pdca comissione ndlati. 
Et ^ Margarete Bulier vidue alteri filial & cohered 
ejusdem Thome Tretherf filii et hered Johis Tretherf & 
(id Elizabeth ux ejusdem Johis alterius filia& pdci Hugo- 
nis Courtney militis & Margarete ux ejus patris & matris 
pdci Edwardi Courtney nup comitis Devon pris pdci 
Wifti Courtney nup comitis Devon patris pdci Henrici 
Courtney nup marchionis Exoii patris pdci Edwardi 
Courtney nup comitis Devon in pdca comissione noia?. 

b 
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PftooFs Et ^co Johi Trelawney annig)o filio & hered Walter! 
Trelawney filii & hered Jobis Trelawney & ^ce Flo- 
rencie ui ejusdem Johis alterias filial pdci Hugonis 
Courtney militis & Margaret ox ejus patris & matris 
pdci Edwardi Courtney nup comitis Devon patris pdci 
Wi&i Courtney nup comitis Devon patris^^ci Henrici 
Courtney nup marchionis Exon patris pda Edwardi 
Courtney nup comitis Devoii in comissione ^ca noIaL 



TO SHEW THE MALE ISSUE OF HUGH COUBTENAT, 
2nd EARL OF DEVON (nO. 1.), THE COMMON ANCESTOR 
OF EDWARD LAST EARL OF DEVON (no. 15.)» AND OF 
THE CLAIMANT. 

Extract from the Inquisition post Mortem taken on the 
Death of the said Hugh 2nd Earl of Devon, No. l, in 
the 5 1st Edw. III. 

Km dicut qd dcus comes tenuit die quo obiit maSiii 
de Norton jux^ Stokesle, &c. cum ptin & divsa mesuag 
tras & ten reddit^ & ^vicia cu ptin in Clyfton Dertemuth 
& Hardenesse que quondm fuerunt Nicbi fit & hdr Gilbti 

in eodm com cojunctim cu Margareta. 

uxe sua ad tola vita eo^ que quedm Margar est supstes 
ex concessione Jobis de Soutbdone psone ecciie de 
Honyton & Jobis Hodresfeld. Ita qd post mortem dco^ 
comitis & Margarete pdca manliu mesuag tre ten reddit^ 
& svicia cu ptin integre remanebut Edwardo Co'tenay 
fii pdco]^ comitis & Margarete & her de corpe suo 
pcreaL Et si idm Edwardus obierit sine her de coipe 
suo per tunc pdca manliu mesuag rre ten reddit^ & ^vic 
integre remanent WiBo fri ejusdm Edwardi & hex de 
corpe suo pcreat & si idm Witts obierit sine her de 
corpe suo pcrea? tunc omia pdca manliu mesuagia ^ 
ten reddit^ & ^vic cu ptin integr remanebt Petro de 
Co^tenay fit ^dcoj^ comitis & Margar & her mascut de 
corpe suo pcreaf & si idm Petrus sine her mascut de 
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corpe 8UO pcrea{ obierit tunc omia pdca maniu mesuagia Paoon 

?rc & ten reddit^ & ?vicia cu ptin integr remanefct Pho de ^' P«>«"«- 

Co^tenay fri ejusdm Petri & her mascu} de corpe suo 

pcreat. Et si idm Phus sine her mascut de corpe suo 

pcreaS obierit tunc omia pdca maraiu mesuagia tr ten 

reddi^ & svic cu ptin integr rcmanebut rectis heredib} 

pdcoj^ comitis & Margarete imppm. 

The Jury alto found .* 

Qd dcus comes tenuit die quo obiit ma£liu de North- 
pole in eodm com de comite Glouc p que ^vic ignorant 
cojanctim cu Margareta uie sua ad tota vita eo& que 
qoedm Margareta supstes est ex concessione, &c. Ita 
qd post morte pdco^ comitis & Margar totu ma&iu Sdcm . 
cu ptin integre remaneat Wifto de Co^tenay fit pdco& 
comitis & Margar & her de coi^ suo exeun? & si idm 
Witts obierit sine her de corpe suo pcreai extunc totu 
maSiu ^dcm cii ptin integr remaneat Umfrido de CoHe- 
nay fn ejusdm Wi&i & her de corpe suo pcreaL Et si 
idm Umfrid^ obierit sine her de corpe suo pcreat qd 
extanc totu manliu ^cm integre remaneat Petro de 
Co^nay miiiti fit dci comitis & her mascut de coipe 
suo exeunl. Et si idem Petrus sine hered mascut de 
corpe suo pcreal obierit tunc pdcm ma&iu cu ptiii 
integre remaneat Pho de Co'tenay miiiti fri ejusdm 
Petri & hered mascut de corpe suo pcreat. Et si idm 
Phus obierit sine hered mascut de corpe suo pcreaf qd 
extunc totu maSiiii pdcm cii ptin integre remaneat rectis 
hered dci comitis imppm. 

£t dlcut qd ^cus Hugo Co^teneye nup comes Devon 
obiit die Saftti pi ante fm Invencois see Crucis pi ante 
daf psenc. Et eciam dicunt qd Edwardus de Co^tenay 
filius Edwardi de Co'tenay militis est ppinquior heres 
gus & fiiit etatis viginti annoj^ ad fm Invencois see 
Crucis px ^it ante da^ psenc. 

b2 
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Proofs TO PROVE THE DEATH OF EDWARD Srd EARL OF 

OF Pedigree, j^^^q^ ^^q^ 3 J^ ^jjU THAT HUGH THE 4fth EARL WAS 

HIS SON AND HEIR. 

Extract from the Inquisition post Mortem taken in 
1th Hen. V. on the Death of Edward the Srd Earl 
{No. $.). 

Et dicunt qd pdcus Edwardas in dco bri noiatus 
obiit quinto die Decembr ultimo ^ter. Et qd Hugo 
Courtenay chr 61ius dci Edwardi est beres ejus ppinquior 
et etatis triginta annoj^ et amplius. 



TO PROVE THE DEATH OF HUGH THE 4th EARL OP 
DEVON (no. 4.), AND THAT THOMAS THE 5th EARL OF 
DEVON WAS HIS SON AND HEIR. 

Extract from the Inquisition post Mortem taken on the 
Death of Hugh the ifth Earl of Devon^ in the 
\Oth Hen. V. 

Juratores dicunt quod ^cus nup comes obiit x?i. 
die Junii ultio ^it ante diem capcois hujus inquiS 
Et qd Thomas Courtenay fit dci Hugonis nup Comitis 
j^m defunct int ipm et Annam nup uiem ejus adhuc 
supstitem de corporib} suis legie pcreat est heres ejus- 
dem Hugonis in dco bri noia? ppinquior Et in festo 
Invencois See Crucis ultio pti{ ante diem capcois huj^ 
inquiS fuit etatis octo anno&. 

TO PROVE THE DEATH of THOMAS THE 5th BARL OF 
DEVON (no. 5.), AND THAT THOMAS THE 6th EARL OF 
DEVON WAS HIS SON AND HEIR. 

Extract from the Inquisition post Mortem taken on the 
Death of Thomas the 5th Earl of Devon^ in the 
S6th Hen. VI. 

Et dicunt qd pfat nup comes obiit rcio die Februarii 
ultimo pti't ct qd Thomas Courtenay nuc comes Devon 
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est filios et heres gusdem nup comitis ppinquior et Paoori 
est etatis viginti sex anno^ et amplius. ^' P"*'^"'- 

The Jury also found that the hundred of Budlegh had 
been granted^ by letters patent dated 26th July 1 1 Edw.IILf 
to Hugh de Courtenay then Earl of Devon : — 

Hugoni de Courtenay adtunc comiti Devon ante* 
oessori dci nup comitis in dco bri ndiaf videft patri 
Hugonis pns Edwardi pris Eklwardi pris Hugonis pris 
^ci nup comitis in dco bri nolal inde fad et jura? 
pdict in evidenciam osten8 plenius apparet. 

TO PROVE THAT THOMAS 6th EARL OF DEVON (nO.6.) 
WAS ATTAINTED OF HIGH TREASON. 

Extract from the Rolls of Parliament of the \st Edw.IV* 

In the parliament holden at Westminster a^ 1 Edw. IV., 
it was ** ordeyned and established that Henry due of 
ExcestTy Henry due of Somerset^ Thomas Courteney 
late earl of Devonshire, Henry late earl of Northum- 
berland,'' and many others, amongst whom was '^ John 
Courteney Knyght," should, ** for their traitourse 
ofl^ises and transgressions committed and doon aycnst 
the astate^ coroune, and dignite of oure soverayne 
lord Kyng Bxlward the Fourth, stand and be convycted 
of high treason/' &c. 

TO PROVE THAT HENRY COURTENAY OF E8TMYLL, IN 
THE COUNTY OF SOUTHAMPTON^ ESQUIRE, (no. 7.), WAS 
THE BROTHER OF THOMAS 6th EARL OF DEVON (no.6*.); 
THAT HE WAS ATTAINTED OF HIGH TREASON; AND THAT 
HE DIED WITHOUT ISSUE. 

Extract from Inquisition post Mot tern j 6th Edw. IV. 

Qui die sup sacrm suu qd quidm Thomas Courte- 
nay nup comes Devon fuit seisil de ma3io de Trelu- 

bS 
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Pboois gan &c. in dnico suo ut de feodo et sic indc seisif 
de eodm mamo && cu suis ptm p quana cartam soaiD 
feofikvit quosdm Jotiem Wodelond cleric Wifim Beoff 
Thomi Lome et Wi&m Btsshop hend & tenend eisdm 
J(dii Wifio Thome & Wifio Bisshop et hered suis 
impp^m ad usum ejusdm Thome nop comitis & hered 
suo^ virtute cuj^ feoflbmenti iidm Jobes Witts Thorn's 
& Witts Bisshop fiier inde seisif in dnico suo ut de 
feodo idmq^ Thomas nup comes bait exif Thomi & 
Henricii & obiit post cuj^ mortem pfat Jobes Wifiii 
Thomas & Wittms Bisshop ma&iu &c. pdicS cii sois 
ptin ad spalem requisicoem ejusdm Thome filii tunc 
comitis Devon eis inde fac? p eo^ cartam t*didrf & 
dimiser pfa'E Henrico filio diet Thome patris & hered 
de corpe ipius Henrici exeunt. 

Et ul?ius die ^dic? jurat qd pdict Henri<? Cour- 
tenay diet die Martis apd civitate Nove Sa^ in com 
WilteS coram Rico duce Glouc Witto comite Arundefi 
Rico ChoK 8c aliis justic diet diii Regis virtute Ifa^ 
patenciu ejusdm dni Regis eis ac aliis direct ad inqui- 
rend de omib} pdicoib} felon t'nsgr 8c aliis articlis 
& ofienS in eisdm Ins patent specificat ac ad eosdm 
audiend 8c terminand assign de alta pdicoe ergs 
eundm dnm Regem p eundm Henricu ppet^t attind 
fuit et ibm eodm die Martis obiit sine hered de coipe 
suo exeunt. 



TO PROVE THAT SIR JOHN COURTENAY KNIGHT 
(no. 8.) WAS THE BROTHER OF THOMAS 6th EARL OF 
DEVON (no.6.)> and of HENRY COURTENAY OF ESTMYU 
(no. 7.) ; AND THAT THE SAID SIR JOHN COURTENAY 
WAS ATl'AINTKD. 

Extract from Letters Patent of the Sth Edw.IV* 

M omib} ad auos, &c. saltin. Sciatis qd nos de gra 
nra spali 8c ex eta bciencia 8c mero motu nris concession^ 
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& P Ssentes coDcedim^ Henrico Courtenay fit Thome S*^" 
Coartenay nup comitis Devon dnia et matuia de Hunt- 
bear, &c« Que omia & singula p forisfcuram Thome 
Courtenay ultimi comitis Devon ac rone cujusdam actus 
parliament! in parliamento nro apud Westffi quarto die 
Novembr anno regni nri primo tenl editi seu aliquo alio 
mode ad manus nras devenerunt seu devenire debe- 
renty &c. Et ulnus concedim^ eidem Henr mafiium 
de Thorn juxta Otery Be Marie cum ptin in dco 
cc^ Devon henS & tenend ma&ium illud cum ptin 
eidem Henr & heredib} suis imppm de nob & heredibj 
nris p svicia inde debita & consueta quod quidem 
maSium cum ptin p forisfcuram Jobis Courtenay militis 
fit dci Thome nup comitis Devon pf is & rone pdci actus 
parliamenti ad manus nras devenit seu devenire debuisset. 



TO PROVE THAT THOMAS 6th EARL OP DEVON (no.6.)> 
AND HIS BROTHERS, HENRY COURTENAY OF ESTMYLL 
(no. 7.)t AND SIR JOHN COURTENAY (no. 8.)» DIED 
WITHOUT ISSUE; AND THAT THE MALE ISSUE OF 
THOMAS 5th EARL OF DEVON (no. 5.) FAILED ^ 

Further Extracts Jrom the Inquisition post Mortem taken 

in the Srd and ^th P. t^ M. 

And where also o^ said late sovaigne lorde Kinge 
Henry the Seventhe, by his Ires patents beringe date 

1 These facts are also proved by the Inquisition taken in 
the 11th Edw. IV. on the death of Elizabeth, daughter of 
Edward third Earl of Devon, who married, first, John Lord 
Harington, and, secondly, Sir William Bonville of Chuton, 
but who is not mentioned in any pedigree of the Courtenay 
family. She died without issue in the 11th Edw. IV., 
leaving her grand-nieces, the daughters of 'Diomas fiflh 
Earl of Devon, her heirs ; namely, Joan, who was then 
twenty-four, and Elizabeth, then twenty-two years of age. 
^EmJi. 11 Edw.IV.y Ab.64k 

bi 
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or PkmcBcz: 



Vmoon the XIX chje of Mche in the 6fte yere of hts raigne, 
gave and granted to Wifim Knerett knygbt, and Dame 
Jane his wi(e^ one of the sisters and heire of blude of 
Thorns late earle of Devon^ the manors and hundreds 
of Crokehome, &c« 

And that where also o' said late sovaigne lorde King 
Henry the Seventhe, by his lies patents bearinge date 
also the nenedi daye of M'che in the said fifthe yere of 
his raygne, gaTe and granted onto Hugh Conwey 
Knyght, and Elizabeth his wyf, the other of the sisters 
and heires of blude of the said Thorns late erdl of 
Devon, the manors of Hemyngton, &c. 



TO PROVE THAT SIR HUGH COURTENAY OF HACCOMB 
(no. 9.) WAS THE BROTHER OP EDWARD 3rd EARL OF 
DEVON (no. 3.), AND UNCLE OF HUGH 4th EARL OF 
DEVON (no. 4.)* 

Further Extracts from the Inquisilions post Mortem 
taken in the 7th Hen. V. and IQth Hen. V. 

Itm dicunt qd pdcus Edwardus in dco hn noiatus 
tenuit die quo obiit in dnico suo ut de feodo de dno 
Rege in capite p sviciu militare advocacoem prioratus 
de Lodres que nichil valet p annu. Itm dicunt qd 
pdcus Edwardus nup comes fuit seisitus in dnico suo ut 
de feodo de ma^Dio de Corstoii & advocacoe cantarie ibm 
cum ptin & ea dedit & concessit Hugoni de Courtenay 
militi jam supstiti fratri pdci Edwardi in dco bri noiat 
sibi & lieredib} masculis de corpore suo exeunt. 

And a charter ivas exhibited to the Jury in the 10/// Hen. V. 

to the following effect : — 
Ornib) Xpi fidelib) ad quos psentes Ire indentat 
pvenSint Hugo Courtenay comes Devon & dfis de 
Okh^mpton saltni in Dno sepitnam. Sciatis nos con- 
cessisse ^ p psentes dlmississe dilcis & fidelib} nris 
Hugoni Courtenay de Ilaccomb militi avunclo nro, &c. 
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TO PROTB THAT SIR HUGH COURTBNAT OF HACCOMB PMon 

(MO. 9.) LEFT A SON) EDWARD COURTENAT (NO. 10.), 
WHO WAS HIS HEIR. 

Extract Jrom the Inquisition post Mortem taken in the 
Srd Hen. VL on the Death of the said Sir Hugh 
Courtenajf of Haccomb. 

VLm dicuDt qd idm Hugo obiit quinto die Marcii ultio 
^to et qd Edwardus Courtenay est filius et hcres ejus- 
dem Hugonis ac fit & her dco^ Hugonis & Matild 
▼irtute tallie pdce & etatis octo anno& & aroplius. 



TO PROVE THAT SIR HUGH GOURTBNAY OF BOCONNOC 
(no. 11.) WAS THE SON AND HEIR OF MAUD, WIDOW OF 
THE SAID SIR HUGH COURTENAY OF HACCOMB (no. 9.), 
AND, CONSEQUENTLY, THAT HER ELDEST SON EDWARD 
OOUETBNAY (nO. 10.) MUST HAVE DIED WITHOUT ISSUE 
IN HIS mother's LIFE-TIME. 

Extract from the Inquisition post Mortem taken in the 
7th Edw.IV. on the Death of Maud ^ the Widow of the 
said Sir Hugh Courtenay of Haccomb. 

Et dicunt qd eadm Matild obiit tcio die mensis Julii 
uVt pter et qd Hugo (Dourtenay miles est filius & her 
dee Matild ppinquior & est etat xl. anno^ & amplius. 

TO IDENTIFY SIR HUGH COURTENAY OF BOCONNOC 
(no. 11.) AS THE SON OF SIR HUGH COURTENAY OF 
HACCOMB (no. 9.). 

Extract from the Inquisition })Ost Mortem taken in the 
2\st Hen. VI on the Death of Thomas Carmytiowe 
Esq.j the Fatha- of Margaret the Wife of the said Sir 
Hugh Courtenay of Boconnoc. 

Et ultius dicunt qd pdcus Thomas Carmynowe p 
aliam cartam suam indcnta? sigitt armo^ ejusdeni Thome 
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sigObtt & jaSr ^dkt in efideDdam osleni ciij' quidem 
cute indcDUf ddt esl spud Beadwortby nono die Octobr 
anno r^ni Rq;is Henrici sexti post oonqoestuiD Anglie 
TioesiiDo p Domen Tboaie Cannynowe armigli int alia 
dedit & concessit Robto Hi& Baldewino Folford Nicko 
Ca nuy uowe & Jolli Palmer maneiiu soil de Beadwoithy 
in pdco com Deroo com suis ptin liend & tenend pbi 
Robto Hifi Baldwino Nieho Jolli & assign eof ad 
rminu rite pdicf Tbome Carmynowe abs^ impeticoe 
TastL Ita qd post mortem pdci Thome Carmynowe 
maneriu pdidE com ptin int alia reman Hogoni Goor- 
tenay filio & hered Hogonis Coortenay nup de Hac- 
combe militb & Margarete uxi sne filie pdicl Thome 
Carmynowe & hered de corpibj eo^ l^itime pcreaZ 
tenend de dic^ Thoma Carmynowe & hered snis p 
reddm nni^ grani firomenti annoatim in festo SS Midiis 
Ardli 8<dvend p omib} svidis & demand qaodqaidem 
maneriu did Tliomas tennit die qao obiit nt in r^ooe 
de Rico duce Ebo^ ut de manlio suo de Raddon set p 
quod s^ciu pdicf jor penitus ignor. 



TO PROVE THAT SIR HUGH COURTENAY OP BOCONNOC 
(no. 11.) DIED IN THE ELEVENTH OF EDWARD IV. 

Extract from a Writ of Diem clausit Extremum issued in 

the 1 \th Edw. IV. 

Edwardus Dei gra Rex Angl & Franc & dominus 
Hibnie escaetori suo in com Devon & Cornub saltm. 
Quia Hugo Courtenay miles qui de nob tenuit in capite 
diem clausit extremu ut accepimus tibi pcepim^ qd omia 
tras & ten de quib} idem Hugo fuit seisitus in balliva 
tua die quo obiit sine ditone capias in manu nram & ea 
salvo custodiri fac donee aliud inde pccpim^. T. me 
ipo apud Westm xcio die Julii anno r. n. undecimo. 
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TO PROTB THAT SIR HUGH COURTENAT OF BOCONNOC 
(no. 11.) HAD ISSUE A SON, EDWARD COURTENAT 
(no. is.) ; THAT THE SAID EDWARD WAS ATTAINTED BT 
THE NAME OF '< EDWARD COURTENAT, LATE OF BOCON- 
NOC, BSaUIRE;" THAT THE SAID ATTAINDER WAS 
KETBRSED; and that he was created EARL OF 
DBVON, TO HIM AND THE HEIRS MALE OP HIS BODY, 
IN THE FIRST OF HENRY Til. 

Further Extract from the Inquisition post Mortem taken 
in the Srd and ^th Philip and Maty. 

Qui dicunt sup sacrm suu qd diu ante obitum pdci 
nop comitis et diu anteq^m ipe aliquid habuit in honorib} 
castris dniis maneriis terns tenementis et ceteris beredi- 
tamentis postea in hac inquisicone spificat • • • eidem 
nup comiti p ^fatam dnam Reginam nunc in forma sub- 
script da{ & concesS fuer quidam Hugo Courtney miles 
et Margareta ux gus habuerunt exitus Ed ... m 
Courtney postea comitem Devon proavum pdci nup 
comitis in dca comissione n5ia{ ac Isabellam Matilda 
Elizabeth et Florendam et qd p quedam actum plia- 
menti in pliamento Rici nup de fco et non de jure Regis 
Anglie tercii tento apud Westm vicesimo tertio die 
Januarii anno regni sui primo editu p eundem nup 
R^em ex assensu dno^ spualiu et tempaliu ac 
comunitat in eodem j^arliamento assemblaf et auctbo- 
ritate ejusdem parliament declarat ordinatu inactitatu 
et adjudicatii fuit int alia qd ^dcus Edwardus Courtney 
filius ^dci Hugonis p nomen Edwardi Courtney nup 
de Bokunoke ar int alios in codem actu ndiatos 
pro divsis altis prodiconib} in actu illo declaraf et 
p eundem Edwardu contra eundem nup Regem ppe- 
trat & fact staret et esset convictus et attinctus de alta 
prodicoe. 

Et ultius dicunt predicti juratores sup sacrm suu qd 
postea videit vicesimo sexto die Octobris anno regni dni 



Pmoort 
or Pkmoeic 



( ««s ) 





prino idem nnp Res 
paiCBlescUt apod 




pdoo siiiio regni soi 
pd5 Edwardi filii 
▼olensi^ proinde ipm 
E d»aidym ciwidigiik konotA^ rcg9lib3^ premiis omare 
JL tublgiiic de gra aa yeciali ac ex oerta 
& BKfo waatm tm inter alia egndem Edwardom 
fiK predS Hngonis mmitfm Deroo erexit prefecit & 
crearit eC ci nooien statoin sdlum dtnlam et dignitatem 
oonitis Deroo com omtb5 et singulis preeminendis 
IwjDor ib ^ et oeteris qoibiiscim), h . . . odi statni oomids 
pdnen sire ooi^niB dedit eC ooocessit et idem nop Rex 
Henricos sepCimns eondem nop oomitem hojosmodi 
noie statu stilo titnio hooore et dignitate p dnctura 
gladii insigniTit et realiter nobilitaTit H'end tenend et 
gaodend dcm nomen statnm stilu honorem et dignitatem 
oomitis DeroD inter alia p&to Edwaido filio preda 
Hogonis et bered masculis de corpore soo exeon proat 
p pdcas Iras patentes inter alia plenias apparere potest 
Et dicont etiam predci jaratores sup sacrm sou qd postea 
p qaendam actum parliamenti editum in pliamento del 
dni Henrici nup R^is Anglic septirai tent apud Westm 
septimo die Xovembris pdco anno regni sui primo pro 
predco actu predicte attincture prefati Edwardi Courtney 
filii predci Hugonis adnichillando revocando & nullius 
efiectus efficiend et pro eodem Edwardo et beredib} suis 
ad om hujusmodi nomen statu dignitatem preeminenciam 
possessione & heredit que ipe p pdcm actu attincture 
predicte perdidit sive forisfecit restituend ordinat stabili- 
ty m et inactitatum Tuit modo et forma prout postea in 
eodem actu pliamenti recitat*' et declarat' cujus quidem 
actus parliamenti tenor sequif^ in hec verba^ &c. 
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TO PSOVB THAT EDWARD BARL OP DEVON (no. 12.) Pmoors 

OF PcDIOMOa 

LEFT ISSUE A SON, SIR WILLIAM COURTBNAY (NO. IS.) ; 
THAT THE SAID SIR WILLIAM COURTBNAY WAS ATTAINT- 
ED, IN HIS father's lifetime, IN THE NINETEENTH 
OF HENRT VII.; THAT HE WAS CREATED EARL OF 
DEVON IN THE THIRD OF HENRY VIII.; AND DIED, 
LBAVINO HENBY EARL OF DEVON AND MARQUESS OF 
BXBTBE HIS SON AND HBIB. 

Further Extracts Jrom the Inquisition post Mortem taken 
in the 3rd and ^th Ph. 8^ Mary. 

Postea% predictus Edwardus filius pdci Hugonis 
habuit exitum Wittm Courtney militem postea comitem 
Devon quiquidem WiSros Courtney miles duxit in 
axorem Katherinam unam filia^ Regis Edwardi quarti 
Et dicunt etiam pdci juratores sup sacrm suu quod 
postea p qucnda actum parliament! editu in parliamcnto 
predict! nup Regis Henrici septimi ten? apud Westm 
vicesimo quinto die Januarii anno regni ejusdem nup 
Regis Henrici septimi decimo nono ex assensu dno^ 
spualium et temporaliu et comunitatis in eodem par- 
liamento assemblaf et aucthoritate ejusdem parliament! 
inactitatu ordinatu et stabilitu fuit inter alia qd pfatus 
Wifims Courtney miles p nomen Wittm! Courtney nup 
de Westmynster in com Midd militis fili! et heredis 
apparentis Edwardi Courtney comitis Devon p certis pro- 
diconib} in eodem actu declaratis convictus adjudicatus 
et attinctus esset de alta prodicone. 

Et dicunt ulterius juratores predc! sup sacrament 
saum qd postea Sfatus Witts Courtney miles prefectus 
et creatus fuit p pdcm nup Regem Henricum octavu p 
Iras patentes ipius nup Regis comes Devon cum dib} & 
dnglis preeminenciis honorib} et ceteris quibuscumq^ 
bujusmod! statu! comitis Devon ptin sive congruis et 
qd idem Wittus nup comes Devon habuit exitum 
Henricum Courtney postea comitem Devon et nup 
marchionem Exofi et postea idem Wittus nup comes 
Devon obiit. 
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IJ^^ to PROVB that henry COUBTBNAY EARD 0¥ DEVON 

OF X^KDIOBJUE* 

(no. 14.) WAS THE SON AND HEIR OF WILLIAM BAEL Of 
DEVON (no. IS.); THAT HE OBTAINED THE REVERSAL 
OF HIS father's ATl'AINDER IN THE POORTH OP 
HENRY VIII.; THAT HE WAS CREATED MARQUESS OF 
EXETER; AND THAT HE WAS ATTAINTED IN THE 
THIRTIETH OF HENRY VIII. AND BEHEADED. 

Ftarther Extracts from the Inquisition post Mortem taken 
in the Srd and ^th Philip and Mary. 

Et ulterius predict! juratores dicunt sup sacrm suu 
quod p quendam aliu actum in predco parliamento apod 
Westm pdco quarto die Novembris predco rddo r^gni 
prefati nup Regis Henrici octavi quarto tenf edit p 
eundem nup Regem Henricum octavu ac p dnos spoales 
et temporales ac coitates in eodem parliamento assem- 
blat et authoritate ejusdem pariiamenti p ^co acta 
attincture predci Wittmi Courtney superius recitat oio 
vacuand adnichilland et nullius e£Pectus eflSciend ac pro 
predco Henrico tunc comite Devon et heredib} suis in 
honore n5ie preeminencia dignitate et sanguine ac here- 
ditare intrare habere tenere et gaudere 5ia manSia terras 
tenementa redditus servicia revercones advocacones can- 
tarias feod militum franchesias libertates letas warreimas 
pcos chaceas et oia alia possessiones et hereditamenta 
de quib} ^fatus Edwardus filius predci Hugonis sive 
aliqua alia persona vel alique alie persone ad usu 
ejusdem Edwardi fuer seiti de statu hereditatis tempore 
mortis ipius Edwardi restituend et habilitand stabilitum 
et inactitatum fuit modo et Forma sequen put in eodem 
actu pariiamenti restituconis illius prox postea recital 
continet' et declaratur cujus quidem actus restituconis 
tenor sequitur in hec verba. To the Kinge oure sove- 
raygne lorde in most humble wise shewcth unto yo' 
highnes y true and faithfull subjecte Henry Courtney 
earle of Devonshere^ son and next heire of blude unto 
WiHm Courtney late earlc of Devonshere decessed, 
that whereas^ &c. 
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Et dicnnt ulterius predci juratores sup sacrm suu qd 
postea pfatus HeDricus nop comes Devon prefectus et 
creatus fuit p ^cm nup K^em Henricum octavu p 
Iras patented ipius nup Regis marchio Exon cu oib} et 
singlis preeminenciis bonorib} et ceteris quibuscunq^ 
hojusmodi statui marchion ptinen sive congruis et postea 
idem nup marchio Exon babuit exitum pfatum Ed- 
wardum Courtney nup comitem Devon in predca com- 
missione supius noiatum Et dicunt etiam ^ci juratores 
sop sacrm suii qd p&tus Henricus Courtney nup 
marchio Exon (habens exitum pdcm Edwardum in 
predca comissione supius noia't) postea ad session ten? 
apud Westm in com Midd die Martis vidett tercio die 
Decembris anno regni pdci nup Regis Henrici octavi 
tricesimo cora Thoma Audeley milite tunc dno Audeley 
de Walden ac diio canccllar Anglie necnon pro ilia 
vice senescallo Anglie de et pro altis prodiconib} p 
ipm nup marchionem contra prefatum nup Regem Hen- 
ricum octavS corona regalem et dignitatem suas ac 
eoDtra forma et effcm divso& statuto^ regni Anglie edito^ 
et proviS et contra pacem ipius nup Regis proditorie 
eommisS et ppetra? oonvictus et debita legum hujus 
regai Anglie forma attinctus fuit 

Et postea idem nuper marchio pro prodicoib} predcis 
node oonvictus et attinctus fuit decapitatus decolUtus et 
in execuconem mortis positus fuit. 

TO PROVE THAT SIR EDWARD COURTENAY (NO. 15.) WAS 
THE SON AND HEIR OF THE SAID HENRY MARQUESS OF 
EXSTBR; THAT HE WAS CREATED EARL OF DEVON TO 
HIM AND HIS HEIRS MALE FOR EVER; THAT HE WAS 
BE8TORED IN BLOOD; AND THAT HE DIED WITHOUT 
ISBUX. 

See preceding Extract from the Inquisition post Mortem 
taken in the Srd and ^th Philip and Mctry^ in page 
xvi. antCf whichjtnding of the Jury extinguishes all the 



or FsuaKSE. 
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P*«>"J male descendants of Sir Hugk Courtenay ofBoamnocs 

the Patent of creation anno \st Mary^ in page iii. 
antea ; and the Jbllowing passage from the said 
Inquisition : — 

Et dicunt ultius pdci juratores sup sacrm suii qd 
postea p eundem actum in parliameDto dee dne Regine 
nunc apud Westm ten? quinto die Octobris pdco anno 
regni ejusdem dne Regine nunc primo p pd nup Ed- 
wardo comid in ^d coinissione noial tantum in sanguine 
habilitand & restituend edit p ^dca diia Regina nunc ex 
assensu diio^ spialiu & temporaliu & coitatis in eodem 
pliamenl assemblat et aucthoritate ejusdem ordinal sta- 
bilil & inactitatu fuit modo & forma put in eodem actu 
restituconis postea recitat^ declarat^ & continer cujus- 
quidem actus pliamen? tenor sequit^ in bee verba* &c. 

An Acte for the restitucon in bloude of S^ Edwarde 
Courtney, Knight, Earle of Devon. An^ M. primo. 

Marye the Queue, Soit fait come il est desir^. 
In moste humble wyse shewith vnto yo^ Highnes^ yo' 
trew and faylhfull subiecte Edwarde Courtney, Knight, 
Erie of Devon, eldyste sonne vnto Henrie Courtney 
late Lorde Marques of Exeter, decessyd, Thatt where 
the said late Lorde Marques asvvell by the course of 
the comen lawes of this realme of Englonde as by acte 
of plyament, was latelie attayncted of high treason, 
and by reason thereof yo' said subiecte stondith and 
nowe ys a pson in lynage and bludde corrupted to 
aske, demaunde, clayme, chalenge, or have any manS 
of honors, castells, lordeshippes, mannls, londes, tentes, 
rentes, revcons, svyces, or other heredytamentes what- 
soe? by course of inherytauns from his said father or 
anye other of the auncesters of yo' said subiecte, to 
whom yo^ said subiecte shulde have byn inherytable 
if suche conviccons and atteynders of his said father 
hadde not byn. It maye plese yo' Highnes, of yo' 
moste abundaunte grace and goodnes, that yt maye be. 



( xxxiii ) 

at the humble petycon and suyte of yo^ said subiecte, Ptoort 

ordeyned, establisshed, and enacted by yo^ highncs, ^ ^^'^ 

with the assent of the lordes spiritual! and temporal), 

and of the comons, in this psent plyament assemblyd, 

and by the auctorytie of the same, that yo^ said subiecte 

and hb heires maye be and shalbe from hensfourth by 

the aactoritie of this acte enabled and restored oneiie in 

Uadde aswell as sonne and heire to the said late Lorde 

Marques his father, as to all and evlie other collateral! 

and lyneal! auncester and auncesters of yo^ said subiecte. 

And that yo' said subiecte and his heires from hens- 

fiwrth maye and shall be enabled to demaunde, clayroe, 

chalenge, aslse, liave, holde, and enioye all & evye suche 

honors^ castells^ manSls, lordeshippes, hundredes, fraun- 

diyses, liberties, privelegf , advowsons, noiacons, psen- 

taoons, giftes, fees, londes, teiites, rentes, revcons, 

styces, remayndersf porcons, annuyties, pencons, 

rigbtes, and all manfil of heredytamentes, with thapp'- 

len*nces, whiche at anye tyme hereafter shall or maye 

come, remayne, growe, discende, or revte vnto yo' said 

tabiecte as heire vnto his said father, or as heire vnto 

anye other auncester, lyneall or collateral!, of yo' said 

•obiecte, in suche the same and the lyke manni, forme, 

and condicon, and to all construccons, intentes, and 

porposes as though no suche atteynder of the said late 

Lorde Marques had byn had ne made* And that yo' 

laid subiecte and his heires for suche honors, castells, 

man&s, lordeshipps, londes, tentes, rentes, revcons, 

•vyoes, condycons, pencons, porcons, rightes, and all 

olber heredytamentes oneiie as shall or maye hereafter 

oome^ remayne, growe, discende, or revte to yo' said 

•nlnecte as heire to his said father, or as heire to 

anye other auncester, lyneall or oollaterall, of yo^ said 

snbiecte, shall and maye vse and have anye accon or 

snyte, and make his pedegre and conveyauns as heire, 

aswell to, from, and by his said father, as also to, from. 
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Proofs ^"^ ^7 ^^7^ Other pson or psons, in lyke manfi^ forme, 
OF Pkdiores. QXid degree, and to all intentes, construcoons, and par- 
poses, as if the said Lorde Marques had nev bjn 
atteyncted, & as if no suche atteynder or attaynders 
were or had byn hadde, the corrupcon of bludde 
bytwene the said Lorde Marques and yo' said subiecte 
his Sonne and his heires, or anye acte of plyam^ or 
jugement concnyng the atteynder of the said Lorde 
Marques, or anye other thinge wherebie the bludde of 
the said Lorde Marques ys or shuld be corrupted, to 
the contrarie in anye wise notwithstondinge. And that 
the said sevall attaynders and evye of them, agenst the 
said late Lorde Marques, for the attaynder of the said 
Lorde Marques, be not in anye wise preiudyciall ne 
hurtefuU to yo^ said subiecte nor to his heyres for the 
corrupcon of the bludde onelie of yo^ said subiecte, bot 
that the said sevall attaynders, and either of them, be 
agenst hym and his heyres for the corrupcon of bloudde 
onelie vttlie voyed and of none e&cte. Prouyded al« 
ways, and be yt enacted, that this acte of plyam^ ne 
any thinge therein conteyned shall not in anye wise 
extend to geue anye benefyt or advauntage to yo^ said 
subiecte ne to his heires to demaunde, clayme, or 
chalenge anye honors, castells, lordeshippes, mannSs, 
londes, tentes, rentes, revcons, svyces, ne anye other 
heredytam** whatsoeu whereunto o*^ late Souaign Lorde 
Kynge Henrye the eight, father to yo^ Highnes and 
Kynge Edwarde the sixte, yc graces dere brother, 
were, or either of them was, intytled or ought to haue 
or enioye by reason of the said seuall attaynders of the 
said late Lorde Marques, or of either of them. Saving 
to all and euie other pson and psons, bodies polytyke 
and corporate, theire heires and successors, and to the 
heires and successors of euie of them, all suche right, 
title, and interest, and all other comodyties and pfyttes, 
as thay have or ought to haue in or to the pmisses or 

6 
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anye pte or pcell thereof, as though this actc had neil pnoon 
byn had ne made. And yo^ said subiect shall daylie **' P«wo*'^«- 
praye to Godde for yo^ moste noble grace in bono' 
longe to contynewe. 

Soit bailie aux cofnunz. 
A ceste bille lez comunz soant asscntez. 



IN FURTHER CORROBORATION OF THE FACT THAT 
EDWARD COURTENAY (NO. 12.)> WHO WAS CREATED 
EARL OF DEVON IN THE FIRST OF HENRY VII., WAS THE 
THEN HEIR MALE OF HUGH EARL OF DEVON, (NO. 1.) 

Eztractjrom the Patent whereby the said Edward Cour- 
teruy (No. 12.) vxls created Earl of Devon. 

No6 ne a majo& nro& laudatissimis morib} discedcre 
videam' nri esse officii putamus pbatissimu nob vinim 
qui ob res a se clarissime gestas quam roaxime de nobis 
pmeruit condignis hono^ fastigiis attoUcre & vere regiis 
iosigniri munerib} strenuu et insignu loquini^ militem 
Edwardum Courtenay ex nobili prosapia Hugonis Cour- 
tenay dodum comif Devon & Margaret ux ejus fit 
Elizabeth fit diii Edwardi quondam Regis Anglie primi 
pgenitor nri discendent et ejusdem Hugon hered mascot 
exiaten!, &c. 



TO SHEW THAT WILLIAM COURTENAY, AFTERWARDS 
ARCHBISHOP OF CANTERBURY (NO. 16.), A YOUNGER SON 
OF HUGH EARL OF DEVON (NO. 1.), DIED WITHOUT ISSUE. 

Extract from the Inquisition post Mortem taken in the 
2Qih Ric. IL on the Death of the said William Cour- 
tenay then Archbishop of Canterbury. 

Et die qd pdcus Wilts archiepus obiit die Lune px 
ante An Sci Petri ad vincla ultio p^ito sine her de corpe 
sue exeonL Et qd de Edwardo frc ejusdm Wiiti 

c2 
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Paoofs Conrtenay exiit Edwardus CourteDay qni nunc est com 
OF Pedioeo. jj^^^j- g^ q^ ^^ gjj^g g^ j^^^^ jgj Edwardi & etatis xl. 

anno^ & amplius. 

TO SHEW THAT HUMPHREY COUKTENAY (NO. 17.)i 
ANOTHER OF THE YOUNGER SONS OF HUGH BARL OF 
DEVON (no. 1.)^ DIED WITHOUT ISSUE. 

Extract fram the Inquisition on the Death of his Brother^ 
Sir Peter Courtenay^ Knight^ in the 6ih Hen. IV^ 
whence it appears that the Manor of North PoUj whi^ 
it seems from the Inquisition of the 51 st Edw. III. 
{see page xix. ante)^ had been settled on WiUiam Cout' 
tenay^ aftermards Archbishop of Canterbury, and the 
Heirs of his Body; failing whichj to Humpkretf 
Courtenay, his Brother, and the Heirs of his Body; 
failing which, to his Brother, Sir Peter Courtefuiy, 
Knight, and the Heirs Male of his Body ; in defauU 
of which, to his Brother, Sir Philip Courtenay, Knight, 
and the Heirs Male of his Body, was, in the said 
6th Year of Henry IV., in the possession of Sir Peter 
Courtenay, 

Itm dicut qd ^dcus Petrus tenuit die quo obiit maSiu 
de Northpole cu ptin in com pdco sibi & her masclis 
de corpe suo exeuntib} de dono Witti Chabesie & Rici 
Brankescomb inde facto. Ita qd si continget qd ^dcus 
Petrus obiret sine her masclo de corpe suo exeunte qd 
extuc pdcm mafiiu de Northpole cu ptiii Ptio de Cour- 
tenay militi fri pdci Petri & her masclis de corpe suo 
exeuntib} remaneret imppm. £t dicut qd pdcm ma£liii 
de Northpole tenef de Elizabeth le Despenser ut de 
honore Gloucestrie p quod svic ignorant et valet p annu 
in omib} exitib} ult* reprisam vi. li. 

And, in further corroboration of the death of Hum- 
phrey Courtenay whilst young and without issue> the 
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Claimant refers to the will of Margaret, Countess of Pioon 
Devon, bis mother, dated the 28th day of January ^ P«»w»«- 
1390-1, wherein, although she names her other chil- 
dren, she makes no mention of her son Humphrey or 
of his issue; nor does his name occur in any other 
record of the Claimant's family. 



TO SHEW THAT SIR PETBR COURTENAY, KNIGHT, 
(no. 18v) another of the younger sons of HUGH 
EAEL OF DEVON (nO. 1.), DIED WITHOUT ISSUE. 

Extract from the Inquisition post Mortem taken in the 
6th Hen. IV. on the Death of the said Sir Peter 
Courtenay. 

Et die qd ^cus Petrus obiit scdo die Febr anno 
Tegni Regis Henrici q*rti post conqm sexto sine her de 
coipe suo exeunte et sic dicilt qd omia ^dca mafitia cii 
advocacoib} ecctia^ pdca^ cu omib) & singlis suis ptin 
excepds pdicf acra rre & advocacoib} ecctia^ dco& 
manlio^ de Alfyngton & Honytoii virtute donationu ic 
concessionO ^dicf remaner debent pdco Pho de Courte- 
Day militi f ri pdci Petri & her roasclis de corpe suo 
exeuntib} imppm in forma pdca. Km dicut qd pdcus 
Edwardus comes adhuc est supstes & est consang & her 
ppinquior pdci Petri Courtenay vidett dcus Edwardus 
est filius Edwardi fris ejusdm Petri. Et sitr dicut qd 
dcus Edwardus comes est consang & her ppiuquior dci 
Hugonis de Courtenay vidett dcus Edwardus comes 
est filius Edwardi filii ^dci Hugonis de Courtenay & 
qd dci Hugo de Courtenay & Edwardus filius suus 
mortni siit. Et idm Edwardus comes est etatis quadra- 
ginta anno]^ & amplius. Et pdcus Phs est supstes & 
etatis quinquaginta anno^ & amplius. 



cd 
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Proofs xO SHEW THAT SIR PHILIP COURTENAT OP POWDER- 

OF Pkdig&ee. . _ _ * 

HAM AND BICKLEGH (NO. 19.}l ANOTHER OF THE 

YOUNGER SONS OF HUGH EARL OF DEVON (NO. I.)) 

AND THE ANCESTOR OF THE CLAIMANT) DIED IN THE 

SEVENTH OF HENRY IV., AND LEFT RICHARD COURTft* 

NAY, CLERK, AFTERWARD BISHOP OF NORWICH (NO.SO.]^ 

HIS SON AND HEIR. 

Extracts from the Inquisition taken in the 7tk Henry IV. 
on the Death of the said Sir Philip Qmrtenmf. 

Et dicut qd ^dcus Phus tenuit die quo obiit mafiia 
de Powderham sibi et heredib} masclis de corpore sno 
exeuntib} ex dono et concessione Wi&i pmissione divina 
Hereforden Epi & Radi de Shelyngford inde factis. 

Et dicunt qd dcus Pfius obiit die Jovis vicesimo nono 
die mensis Julii anno regni Regis Henrici quarti post 
conqm septio et dicunt qd Ricus Gourtenay cticus filios 
pdci Phi est ppinquior heres ipius Phi & etatis vigind 
& quatuor anno^ & amplius. 



TO SHEW THAT RICHARD BISHOP OF NORWICH (NO.20.) 
DIED SEIZED OF POWDERHAM, WITHOUT ISSUE, IN THE 
THIRD OF HENRY V., AND THAT HIS NEPHEW, SIR PHILIP 
COURTENAY, KNIGHT (no. 22.), WAS HIS HEIR. 

Extract from the hiquisition taken in the Srd Hen. V. 
on the Death of the said Richard Bishop of Norwich 
{No. 20.) 

Itm dicut qd pdcus Ricus tenuit die quo obiit man- 
sionem maSii de Pouderbam & advocacoem ecctie 
ejusdem manii in com pdco ex dono & concessione 
Willi pmissione divina Herfordefi epi & Radi Schyl* 
lyngford factis Hugoni de Courtenay nup comiti Devon 
& Margarete uxi sue ad tm vite eo^ remanere inde post 
eo^ mortem Pho de Courtenay militi & liered masclis 
de corpe suo per imppm & p defeclu hujusmodi exitus 
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remanere inde Petro de Courtenay fratri ejusdem Phi ^^^ 
& nerea masclis de corpe suo per imppm & p deiecta 
hajnsmodi exitus remanere inde rectU heredib} pdci 
Hngonis nup comitU Devon imppm put p cartam jur 
pdcis in evidenciam ostens plenius apparet virtute quo^ 
doni & oonoesiionis iidem Hugo et Margareta inde 
seisiti funt & inde obiernt seisiti post quo^ mortem 
idem Phus inde seisitus fuit virtute remanere pdicti et 
inde obiit seisitus post cuj^ mortem dcus Ricus inde 
seitns fiiit nt filius & iieres dci Phi et de tali statu inde 
obiit seisitus, 

Et dicunt qd ^cus Ricus Courtenay obiit die diiica 
px post festii Exaltacois see Crucis ultimo p?ito et dicunt 
qd Pbus de Courtenay filius Johis de Courtenay militis 
fratris pdci Rici Courtenay est ppinquior heres ipius 
Rici eo qd pdcus Ricus obiit sine herede de coi^ suo 
exeunte et dicunt qd xviij. die mensis Januarii ultimo 
ptito idem Phus filius pdci Johis fuit etatis xi. anno^. 



TO SHEW THAT SIR PHILIP COURTENAY9 KNIGHT 
(no. 22.), DIED IN THE THIRD OF EDWARD IV. SEIZED 
OF THE MANOR OF POWDERHAM, AND LEFT ISSUE WIL- 
LIAM COURTENAY, ESQ. (NO. 23.)^ HIS SON AND HEIR. 

Extract from the Inquisition taken in the Srd Edw. IV. 
en the Death of the said Sir Philip Courtenay {No. 22.) 

Km dicunt qd quidara Jacobus Chudlegh armig 
Jofaes Copleston & Wal¥us Collys cticus fuerunt seisif 
in dnico suo ut de feodo de mahliis de Powederham & 
Chyverstoii cii ptin in com pdic7 una cum advocate 
eccKe de Powederham pdicf cu ptin & eadem mantia ac 
advocacoem pdict cum ptin p quandam cartam indentaf 
jor ^ic{ in evidenc ostenS tradiderunt & dimiserunt 
mo Courtenay milit in diet bfi noiat & Elizabeth ad- 
tunc uii sue & heredib} mascut de corpib} eo^ legitime 
pcreat Et p defcu hujusmodi exit oiiiia eadem manlia 

c4 
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heredib3 ejusdein Pfii imppm Virtute qoa^ t^dioois & 
dimissionis iidem Pbus & Elizabetb fuerunt inde seisSi 
in dnico suo ut de feodo tallia? 8c de tali stain idem 
Phus inde obiit seisil & eadem Elizabeth ipm sup- 
vixit & adhuc supstes existit & se tenuit intus p jus 
accrescend. 

Et qd idem Phus Courtenay miles obiit sexto dedmo 
die Decembris ultimo ^ito et qd Wiffs Courtenay 
armig est fit & beres ejus ppinquior 8c est etatis triginta 
8c quin^ anno^ & amplius. 



TO SHEW THAT SIR WILLIAM COURTENAY (nO. 23.) 
WAS DEAD IN THE FIRST OP HENRY VII., AND LEFT 
SIR WILLIAM COURTENAY (NO. 24.) HIS SON AND HEIB. 

Extract from Letters Patent , dated 20rt of September 
anno 1 Hen. VIL^ granting to Sir William Ccurtefug 
(No. 24.) livery and seisin of the lands held by his 
Father the said Sir William Courtenay {No. 230 

Be omib} ad quos &c. sal^m. Sciatis qd nos de gra 
nra spali ac ex eta sciencia & mero motu nris concessim^ 
& licenciam dedim^ p nob & heredib} nris quantum in 
nob est Witto Courtenay militi fit & heredi Wifli 
Courtenay militis defuneti qui de R« nup R^e Augt 
rcio tenuit in capita die quo obiit qd idem Witts Cour- 
tenay fit incontinenter abs^ pbacoe etatis sue & absq^ 
aliqua liba^e sen psecu^e hereditatis sue vel alicujus 
inde parcelle ext^ inanus nras vel heredum nroj^ io 
cancellar nra vel heredum nro^ scdm cursum ejutsdem 
cancellar ac legem tre seu aliquo alio modo psequend 
in ofnia & singula castra honores dnia manlia burgos 
villas, 8cc. &c. 
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TO SHEW THAT SIB WILLIAM COURTENAY (NO. 24.) ?■**" 

OP Pedioexv. 

DJBD IN THE FOURTH OF HENRY VIII., AND LEFT WIL* 
UAM COURTENAY ESQ. (nO. 25.) HIS SON AND HEIR. 

Extract from the Will of the said Sir William Caurtenay, 
the Grantee (No.24f.), dated Sth Sept. 1511, and 
proved lOth July 1512. 

• 

I9 William Courtney, Knyght, in goode Mynde and 
memory, thanked be Almighty god, make and ordeyn 
my testament in this maner wise followinge : First, I 
beqaeth my soul to almighty god, to our blessed Lady, 
and to all the holy Company of heVyn ; my body to be 
buried in the pisshe Churche of Poudrm, or in any 
other Pisshe as it shall happen me to decesse. 

Ilm^ I will that immediately after my decesse that an 
honest Prest, of goode name and fame, synge x yere 
X Trentalls of Saint Gregories for the Soules of me the 
said William and Dame Cecile my Wife, And also for 
the Soules of my fader and of my moder. 

Item^ I give and bequeth to William Courtenay, my 
Sonne and heire, my best Cheyne of Golde ; Also the 
said William Courtney shall leve the said Cheyne to 
bis Sonne and heire. 

And also, Extract from the Letters Patent dated in 
the itth Hen. VIZI., granting to William Courtenay 
[No* 25.) livery and seizin of the lands held by his 
Faiher, the said Sir William Courtenay {No. 24.) 

Rex oSah'i ad quos &c* salfm. Sciatis qd nos de gra 
nra spali ac ex eta sciencia & mero motu nris concessim^ 
& licenciam dedim^ p nob &; hered nns quantum in nob 
est Witto Courteney armigo p corpore nro filio & hered 
WiRi Courteney militis defuncti qui de nob tenuit in 
capite die quo obiit qd idem Witts Courteney fit incon- 
tinent absq^ pbaooe etatis sue & absq^ aliqua libacoe scu 
psecucoe hereditatis sue vel alicujus inde parcclle exf" 
manus nras vcl heredum uroj^ in cancellar nra vel here* 
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Pmovs dam nro^ scdm cursum ejnsdem cancellar ac l^em ¥re 
'°*'^ seu aliquo alio modo psequend in omia & singula castra 
honores diiia ma&ia burgos villas, &c« 



TO SHEW THAT SIR WILLIAM COURTENAY (NO. 25.) 
DIED IN THE TWENTY-EIGHTH OF HENRY VIII. SEIZED 
OF THE MANOR OF POWDERHAM^ AND LEFT HIS GRAND- 
SON WILLIAM COURTENAY (NO. 27.) HIS HEIR. 

Extract from the Inquisition taken in the 28M Heru Fill* 
on the Death of the said Sir William Courtenay 
{No. 25.) 

Qui dicunt sup sacrm suu qd pdcus WiSos Courteney 
in dco bre ndiaX. diu ante obitu suu fuit seitas de et in 
ma&iis de Honyton Mourton Alfyngton Powderiim 
Whytston, &c. 

Et ultius dicnt qd idm Wiffms Courteney obiit vioe- 
simo quarto die Novembris ultio pterif . Et qd Wifims 
Courteney est ejus consanguineus & heres ppinquior 
vidett filius Georgii Courteney filii & hered pdci Wifli 
in dco bre ndial et est etaf sex anno]^ et amplius. 



TO SHEW THAT SIR WILLIAM COURTENAY (NO. 27.) 
DIED SEIZED OF POWDERHAM BEFORE THE SECOND OF 
ELIZABETH, AND THAT WILLIAM COURTENAY (NO. 28.) 
WAS HIS SON AND HEIR. 

Extract from the Inquisition taken in the 2nd Eliz. on 
the Death of the said Sir William Covrtenay (No. 27.) 

Inquisitio indentaf capt apud Yevell in com SomerS 
vicesimo octavo die August! anno Elizabeth &c. secundo, 
&c. post mortem Wittmi Courtnay de Powderham in 
com Devon militis, &c. 

Et etiam jurator predicti dicunt sup sacrm suii qd 
predictus Wittnis Courtnaie filius et heres de 
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filios et beres ppinquior predci Wilimi Courtnaie in 
bre predco noiaC. Et qd predcus Wiitms Coortnay 
filios tempore mortis predci Wiffmi Courtnay militis 

pred n5ia? fuit etatis quatuor anno^ 

et xiiii. septimanani. 

TO SHEW THAT SIR WILLIAM COURT£NAT, KNIGHT 
(no. 28.)9 DIED SEIZED OF POWDERHAM IN THE SIXTH 
OF CHARLES I., AND THAT FRANCIS COURTENAY ESGU 
(NO. 29.) WAS HIS SON AND HEIR. 

'Extract from the Inqumtian taken in the lOth Car.L 

on the Death of the said Sir William Courtenay 

{No. 28.) 

Qui jurati et onerati dicunt sup sacrm suu quod ^cus 
Wiflns Courtenay miles in dco bri noiat diu ante obitu 
sou fuit seitus in diiico suo ut de feodo de dniis castris 
et maneriis de Powderham liton^ Sec 

£t ulterius dicunt qd pd Courtenay in dco 

bn noiat obiit vicesimo quarto die Junii dni Ti 

nunc sexto et qd pdcus Franciscus Couitenay ar est 
gus filius et heres ppinquior et fuit etatis quinquagin? 

anno^ et amplius tempore Witti Courtenay in 

dco bre n5ia7. 

TO SHEW THAT FRANCIS COURTENAY ESQ. (NO. 29.) 
DIED SEIZED OF POWDERHAM IN THE FOURTEENTH OF 
CHARLES I., AND THAT WILLIAM COURTENAY ESQUIRE, 
AFTERWARDS SIR WILLIAM COURTENAY BART. (NO. dO.)| 
WAS HIS SON AND HEIR. 

Extract from the Inquisition taken in the 14/A Car. L 
on the Death of the said Francis Courtenay Esq. 
{No. 29.) 
Qui dicunt sup sacrm suu predict qd diu ante obitu 

dci Fraiicisci Courtney in dcu aimissione nominal qui- 
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P^n dam Wiftas Courtney miles pater predict Frandaci 
Courtney fiiit seitus in dnico suo ut de feodo de dniis 
castris et mantiis de Powderham Ilton, &c« 

Et ulterius jur pred sup sacrm suu dicunt qd Fran- 
ciscus Courtney in dca comissione noiaf tempore mortis 
sue nulla at sive plura dnia castr maneria messuag terr 
tenta seu heredif fauit seu tenuit de dco dno R^e nunc 
sive de aliquibus at psona vel psonis in capita dnioo 
possessione revercone rem senritio vel in usu in com 
pred seu alibi ad notic jur pred. Et qd Wittus Court- 
ney ar est gus filius et beres ppinquior et fuit etatis 
tempore mortis pred Francisci Courtney pris sui novem 
anno^ quinq^ mensiii et vigint et octo die^. 



TO SHEW THAT SIR WILLIAM COURTENAY OP POWDER- 
HAM^ BARONET (no. 30.)» HAD ISSUE FRANCIS CO0RTE* 
NAY, HIS SON AND HElll APPARENT (no* SI.) 

Extracts Jrom the Marriage Settlement of the said 

Francis Courtenay {No. 31.)^ dated 26th November 

1670, bt/ which the castle and manor of Powderham 

were settled on the said Francis Courtenay and his 

Jirstj and other sonsy in tail male. 

This indenture quadripartite, made the six and twen- 
tieth day of November in the two and twentieth ycare 
of the raigne of our soveraigne lord Charles the Second, 
by the grace of God of England, Scotland, France, and 
Ireland King, Defender of the Faith, &c. anno^ Do- 
mini One thousand six hundred and seaventy, between 
S^ William Courtenay of Powderham in the County of 
Devon, baronett, and Dame Margarett his wife^ of the 
first part; Francis Courtenay, sonne and heyre apparent 
of the said S" William Courtenay, of the second part; 
S^^ James Smith knight and Dame Anne his wife, Mary 
Bovey, daughter of the said Dame Anne, S' Joseph 
Seymour knight, Henry Seymour esquire, Edward Sey- 
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mour esquire^ Jacob Lucey and John Bovey, marchants^ ^ p^" 
of the third part; and John Vowell esquire, Thomas 
Reynel^ and Henry Northleigh the younger, esquire, of 
the fourth part ; witnesseth, that the said S^ William 
Conrtenay and Dame Margarett his wife, for and in 
consideraCon of a marriage intended to bee had and 
solempnized by and between the said Francis Courtenay 
and Mary Bovey, and for and in consideracon, &c« 



to shew that the said francis courtenay 
(mo. si.) died in 1699, and in the lifetime op 

HIS father, and that he left issue, by MARY 
HIS wife, WILLIAM COURTENAY (NO. 32.)» (AFTER- 
WARDS SIR WILLIAM COURTENAY, BART.,) HIS SON 
AND HEIR. 

'Extract from the Parish Register,qf Saint Lukes Churchy 

Chelsea. 

Burials anno Dom 1699. 
1699. Buried, May 12^^ Francis Courtenay esq., 
SOD of Sir W"" Courtenay bart., of Powderam Castell 
in Devonshir. 

Extract Jirom the Will of the said Sir William Courtenay 
{No. SO.), dated 2Sth July 1702. 

Item, I further give and bequeath unto my said 
dsoghter Anne Courtenay the sum of two hundred 
ponndsy towards the building and erecting the house 
of Walreddon, to be paid within one year after my 
decease^ by my exel William Courtenay of Powderhami 
esq.* my grandson. 

The counterpart, dated 12 th June 1704, of the surrender 
of various lands which were held by Maty, widow of 
Francis Courtenay^ Esquire {No. SI f), for life^ to her 
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or PxDi^xi. ^^^ ^^ *^''" ^^^ William Courtenay, of Ptmderham 

Castle^ Baronet (JNo. 82.), to enable him to make a 
settlement of his estates on his marriage. 

This indenture, made the twelfth day of June in the 
third year of the reign of our Sovereign lady Anne, by 
the Grace of God, of England, Scotland, France, and 
Ireland, Queen, Defender of the Faith, &c, Anno 
Domini 1704, between Mary Courtenay of Powderham 
in the counly of Devon, widow, relict of Francis Cour- 
tenay, late of Powderham Castle in the said county of 
Devon, Esquire, deceased, of the one part, and Sir Wil- 
liam Courtenay of Powderham Castle aforesaid. Baronet, 
son and heir of the said Francis Courtenay and the said 
Mary, of the other part. 



AND IN FURTHER CORROBORATION THAT THE SAID 
SIR WILLIAM COURTENAY (NO. 32.) WAS THE GRAND- 
SON AND HEIR OF THE SAID SIR WILLIAM COURTENAY 
(no. 80.) 

Extract Jrom the Settlement made on the marriage of the 
said Sir William Courtenay {No. 32.) with Ladj/ Anne 
Bertie^ by which the said castle and manor ofPamder- 
ham were resettled on the said Sir William Courtenay 
{No. 32.) and the heirs male of his body. 

This indenture tripartite, made the 16th day of June 
in the third year of the reign of our Sovereign Lady 
Anne, &c, annoque Domini 1704, between Sir WilKam 
Courtenay of Powderham Castle in the county of Devon, 
bart.^ of the first part : the right honourable Montague 
earl of Abingdon, lord Norreys and baron of Rycote in 
the county of Exon ; the right honourable John lord 
Poulett, baron of Hinton St. George in the county of 
Somerset ; the honourable James Bertie, the honourable 
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Robert Bertie, Sir W" Drake bart.. Sir Tbo* Lear bart., „, ^•~" 
William Walrond esquire^ Richard Reynell esquire^ of 
the second part: the right honourable Mary countess of 
Carmarthen, sister of James late earl of Abingdon ; the 
honourable the lady Anne Bertie, second daughter of 
the said James late earl of Abingdon, and Eleonora late 
countess of Abingdon, his wife, likewise deceased, and 
niece of the said countess of Carmarthen, of the third 
part. Whereas there is a marriage intended, by the 
grace of Grod, shortly to be had and solemnized between 
the said Sir William Courtenay and lady Anne Bertie, 
if she should consent thereto. 



TO SHEW THE MARRIAGE OF SIR WILLIAM COURTENAY 
OF POWDERHAM (NO. 82.) WITH LADY ANNK BERTIE, 
AND THAT SIR WILLIAM COURTENAY, BART., (AFTER- 
WARDS VISCOUNT COURTENAY,) (NO. 33.) WAS HIS SON 
AND HEIR. 

Bxh'oci from the Will of Sir William Courtenay of 
Pawderkam (No. 32.), dated on the 19/ A of September 
1734, and proved by Sir William Courtenay , Dart,, 
his eldest Sofi and sole Executor, on the 1 5th January 
1735. 

I^ Sir William Courtenay, of ^Powderham Casde, in 
the County of Devon, Baronet. 

Whereas twelve thousand pounds is provided by the 
settlement of my estate in the county of Devon, dated 
CO or about the 16th day of June 1704, and made on 
my marriage, for portions for my daughters and younger 



I commit the education, care, and guardianship of all 
my children that shall be under age at the time of my 
death unto my honorable and well-beloved friends the 
Right Honorable Montague Earl of Abingdon, the 
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^^oon Honorable James Bertie, Esq., and the Honorable and 
Reverend Doctor Charles Bertie, my three brothers- 
in-law. 

The testator's lands, which he had power to dispose 
of, were vested by this will in trustees, ^^ to the use and 
behoof of my eldest son William Courtenay and the 
heirs male of his body, and for default of such issue to 
the use and behoof of my second son Henry Reginald 
Courtenay and the heirs male of his body, and for 
default of such issue to the use and behoof of my third 
son Peregrine Courtenay and the heirs male of his 
body, &c. 

The residue, remainder, &c. of my goods^ chattels, 
&c. I do hereby give, devise, and bequeath unto my said 
son William Courtenay, whom I hereby make^ nominate^ 
and appoint whole and sole executor of this my last will 
and testament. 

Proved in the Prerogative Court of the Archbishop 
of Canterbury, on the 15th of January 17S5, 
by Sir William Courtenay, Bart., the son of the 
said deceased, and sole executor. 



TO SHEW THAT THE SAID SIR WILLIAM COURTENAY, 
BART. (NO. 33.) WAS BORN ON THE 11th OF FEBRUARY 
1709-10, AND THAT HE WAS BAPTIZED AT ST. MARTIN's 
IN THE FIELDS ON THE 15th OF THE SAME MONTH, AND 
THUS TO IDENTIFY HIM AS WILLIAM, FIRST VISCOUNT 
COURTBNAY, MENTIONED IN THE FOLLOWING PEDIGREE. . 

Extract from the Parish Register of St. Martins in the "^ 
FieldSy I6th February 1709-10. 

1709 - - Baptized in February - - Bom. 

15 William Courtney, of & William andl ^^ , ,. 
T 1 A J- Feb. 11. 

Lady Anne - - " - J 
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TO PROVE THAT THE CLAIMANT IS THE HEIR MALE OF 
SIR WILLIAM COURTENAY, BART. (NO.SS.), THE FIRST 
TISCOUNT COURTENAY. 

Extracts from Pedif^rces proved before Committees of 
Privileges on the 18M February 1771 and nth March 
1794. 



Paoon 

or POIORBK. 



William Cooitenajr created= 
Viaoount Courtenay of 
Powderham Castle in the 
Countj of Deron, to him 
and his Heirs Male, by 
Patent dated 6th May 1 762 ; 
born nth February 1709- 
la in the Pkrish of St Mar- 
tin In the Fields, Westmin- 
ster; baptised there 15tli of 
■une month ; died in Lon- 
don 16th May 1762; buried 
at Pdwderham Slst of the 
month. 



:Frances Dau^^hter of Ilcneage 
Finch, Earl of Aylcsford, by 
Mary his Wife, IJaughter and 
Heir of Sir Clement Fisher of 
Packinton in Com. Wanr., Ba- 
ronet, married 2d April 1741, 
at the Cha(>cl in Duke-street, 
Westminster; she died X9th De- 
cember 1761, at Batli ; buried at 
Powderham Slst of same month. 



William Courtenay, Viscount: 
Ccmrtcnay, only Son, bom 
30th October 1742, in the 
Fviih of St. James, West- 
minster; and baptised there 
the next day; died 14th Oc- 
tober 1788. 



: Frances, Daughter of Tho- 
mas Clack of Wallingfbrd 
in the County of Berks, 
married at Edinburgh 
7th May 1 762 : confirmed 
by another marriage at 
Powderham in the County 
of Deron, 1 9th December 
1763. 



WILLIAM COURTENAY, only Son, 
born at Powderham 30th July 1768 \ 
baptiied 2d August following ; now 
VISCOUNT COURTENAY, 

[THE CLAIMANT.] 
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No. III. 

COPIES OF PATENTS OF PEERAGES TO 

« HEIRS MALE." 

Patkkt charter creating WILLIAM LE 8CROPE EARL OP 

HzuoMau. WILTSHIRE \ TO HIM AND " HIS HEIRS MALE FOR 

21st Rio. II. ever/' in THE TWENTY-FIRST OF RICHARD II., 1397* 

Rot. Cart 21 Ric II. n. 19. in Turn Lond. 

I> pfeccoe comitis. 

R eisdem [archiepis epis atfcib} priorib} ducib} comi- 
tib} baronib} justic vicecomitib} prepositis ministris 8c 
omib} ballivis & fidelib} suis] saitm. Sciatis qd nos 
considerantes pbitatem strenuam & pvidenciam circum- 
spectam ac geminatam mo^ & genlis claritatem dilci & 
fidelis nri Wiiti Lescrop chivaler ac volentes pinde ipm 
Wittm honoris ^rogativa merito exaltare ipm Wiftm in 
comitem WilteS in ^senti pUamento nro pficitn^ & creani^ 
& eum de stilo titulo ac nomine & honore loci ^ci p 
cincturam gladii investimus tiend sibi & heredib} suis 
masculis imppetuu Et ut idem comes & heredes sui 
pdci juxta tanti nominis & honoris decenciam melius & 
honorificencius valeant incumbencia ipius onia supportare 
de gra nra spali in psenti pliamento nro dedim^ con- 
cessim^ & hac carta nra confirmamus eidem comiti & 
heredib} suis pdcis viginti libras pcipiend singulis annis 
de exitib} comitatus WilteS p manus vie comitatus illius 
qui p tempore fuit ad tminos Pasche & Sci Michis p 
equates porcoes imppetuu Hiis testib} venlabilib} 
prib} Robto arehiepo Eboj^ Angi primate ^ Londou^^^ 

1 The charter creating the earldom of Oxford, with 
similar limitation, will be found in the Report of that 
in a subsequent page. 
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W. Wyntoii J. Elien E. Exon cancellaf nro epis Johe ^^^^ 
Aquitanii & Lfincastr Edmundo Ebo^ ducib} avunculis Hbim Mau. 
nns carissimis Albredo de Veer Oxon Henr de Percy ^^^ ^^ II* 
Northumbr comitib} Reginaldo de Grey Jobe de Lovett 
mQitib} Rogo de Waldeii decano Ebo]^ tbeS nro Guidone 
Mone custode privati sigilli nri & aliis Dal p manu 
Oram apod Westm xxix. die Septembr. 

P ipm regem in pliamento. 



PATENT CREATING SIR THOMAS HOO BARON OF HOO Patent 

AND HASTINGS, << TO HIM AND HIS HEIRS MALE HsnilfAUt. 

VOR EVER^" IN THE TWENTT-SIXTH OF HENRY VI., 96thHcD.yi. 
1448. 

Rot. Pat. 26 Hen. VL p. 2. m. 23. in Turr. Lond. 

P Thoma Hoo. 

& omib} ad quos &c. sattm. Sciatis qd nos intime 
considerantes magna & notabilia obsequia ac honores 
& labores que dilcus & fidelis fir Thomas Hoo nob & 
pgenitorib) nris tarn infra regnu nrm Angt q*m partib} 
Franc & ducatu nro Normann roultiplicit & honorifice 
impendit indiesq^ impendere non desistit de gra nra spali 
ac ex eta sciencia & mero motu nris pfatum Thomam 
in baronem regni nri Angl tenore psenciu erexim^ & 
erigim^ pfecim^ & cream^ eidemq^ Thome nomen stilum 
titolam & honore baronis de Hoo & de Hastyng impo- 
nim^ dam^ concedim^ & assignam^ quod quidem dnium 
de Hoo est infra com Bed & dnium de Hastyng est 
infra com Sussex bend eadem nomen stilum titulum & 
bonorem sibi & heredib} suis masculis imppm Volentes 
oltius & concedentes eidem Thome qd ipe nomen baro- 
nis de Hoo & de Hasting beat 8c gerat ac baro de Hoo 
& Hastyng vocitet^ & nuncupet' ac heredes sui pdci dni 
de HoQ & de Hastyng jpdic^ vocitent^ & nuncupent' & 
idem Thomas & heredes sui pdci ut barones ejusdem 
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rcgni nn in amib3 teoeantf tractent' & repatedU & eof 
qoih tcnoF tnctei' & repotetf sedemc^ & locam saos 
YL in parfaunentis & consiliiji aoedam in psenciis regiis 
infrm dcm regnu nnn Angt inr cetos barones ejasdem 
fcgni nil heuU teoeant & possideant necoon omib} & 
sii^[nlis jorib} peminendis lifeUlib3 privil^is immoni- 
tadb} ubi^ infira idem regnu nnn & alibi gaudeant & 
atanr adeo plene & integre ac eisdem modo & forma 
€faSb} alii barooes dci regni nn & alibi ante hec tempon 
melias hooorifioencias & quiecius usi sunt & gavisi sea 
ad pseos gaodent & utunr aliqno statu sen feofiamento 
p pdcm Tbomam aut aliquem heredum suo^ pdo)]^ de 
dniis de Hoo & de Has^mg ant de aliqua inde paroella 
ad eo^ usum quoTismodo alicni fiend non obstanf. In 
cujus j^c. T. R. apud Westm scdo die Junii. 

¥ bre de private sigillo & de da^ &c. 



PATENT CREATING SIR THOMAS PERCY BAROK OF 

EGREMOXT, ^^ TO HI3i AND HIS HEIRS MALE FOl 

SSthHokVL EVER,** IN THE TWENTT-EIGHTH OF HBNRT YI., 

1449. 

Rot. Pat. 28 Hen. VI. p. 1. m. 10. in Turr. Lond. 

D pficiend Thomam Percy in baronem Elgremont. 

B omib} ad quos &c. sattm. Sciatis qd nos intime 
considerantes magna & g'tuita obsequia honores & 
labores que dilcus & fidelis nr Thomas Percy miles nob 
multiplicit' impendit indies(^ impendere non desistit de 
gra nra spalt & ex eta sciencia & mero motu nris pfatum 
Thomam in baronem regni nri Angt tenore ^sencium 
erexim^ pficim^ ^ cream^ eidemq, Thome nomen stilum 
titulum 8c honorem baronis Egremontis imponim^ dam' 
& concedim ^ assignavim quod quidem dnium de Egre- 
mont est infra com Cumbr hend eadem nomen stiiuin 
titulum & honorem sibi & heredib} suis mascnlis imppm 
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VoleDtes nl¥iu8 & ooncedentes eidem Thome qd ipe Parmt 
nomen baronis Egremont beat & gerat ac baro Cgre- huu fifAu. 
moot vocitet' & nuncupet^ ac beredes sui pdci barones ssth Hen. VI. 
Egremont pdicl vocitent^ & nuncupent' Et idem Tho- 
mas & heroes sui jpdci ut barones ejusdem regni nri in 
omib} teneant' tractenf & reputenr it eof quitt teneat' 
t\:tet' & reputet' sedema & locum suos in parliamentis 
& coosiliis aceciam in psenciis regiis infra dcm regnu 
nrm Angt inr cetos barones ejusdem regni nri heant 
leneaot & possideant necnon ofnib) & singulis pemi- 
nenciis libtadb) privilegiis & immunitatib) ubicum^ 
infra idem regnu nrm & alibi gaudeant & utant' adeo 
plene & integre ac eisdem modo & forma quib) alii 
barones dci regni nri & alibi ante hec tempora melius 
honorificencios & quiecius usi fuerunt & gavisi seu ad 
psens gaudent & utunt' aliquo statu seu feoffamento p 
pdcm Thomam aut aliquem heredum suo]^ de dco dnio 
de Egremont aut de aliqua inde parcella ad eo^ usum 
qaovismodo alicui fiend non obstant Et ul?ius nos 
oonsiderantes ut pfatus Thomas & heredes sui pdci huj^ 
statnm suu decencius & honorificencius manutenere & 
sustentare valeant & quitt eo& valeai concessim^ eidem 
Thome decem libras pcipiend singulis annis sibi & huj^ 
heredib3 suis masculis imppm de exitib} pficuis firmis 
& revsionib} pvenientib) de pdco com Cumbr p manus 
TIC ejusdem com p tempore existen ad tminos Pasche 
& Sci Michis p equales por^es eo qd expssa mencio de 
aliis donis & concessionib} p nos pfato Thome ante hec 
tempora fact in psentib} minime fact existit non obstant 
el hoc absq^ fine seu feodo quocumq^ p ^sentib} Iris nris 
ant sigillo vel sigillaffie ea^dem nob aliquali? solvend. 
In cojus &c. T. R. apud Westih xx. die Novembr. 
P bre de privato sigillo & de dal ^ict &c. 
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PAnm CHARTER CREATING SIR THOMAS GREY BARON OF RICH* 

TO 

Hum Mali. MONT GR£Y| *< TO HIM AND HIS HEIRS MALE FOR 

28th Hen. VI. EVER," IN THE TWENTY-EIGHTH OF HENRY VI •, 1450. 

Rot. Cart, de an. 27 ad an. 39 (anno 28) Hen.YI. il 95. 

in Turr. Lond. 

D erigend in barone Grey. 

^ eisdem [archiepis epis &c.] sattm. Sciatis qd nos 
intime considerantes g"ta & laudabilia obsequia ac 
bonores & labores que dilcus & fidelis nr Tbomas Grey 
miles nob multiplicit & bonorifice impendit indies% 
impendere non desistit de gra nra spaii ac ex eta 
sciencia & mero motu nris pfatum Tbomam in baronem 
regni nri Angl tenore ^sencium ereximus & erigimas 
pficimus & creamus eidemq^ Thome nomen stiium titulum 
& lionorem baronis de Richemount Grey imponimus 
damns concedim^ & assignam^ bend eadem nomen 
stiium titulum & honorem sibi & heredib} suis masculis 
imppm Volentes & concedentes eidem Thome qd ipe 
nomen baronis de Richemount Grey beat & gerat ac 
baro de Richemount Grey vocitet' & nuncupet' ac 
heredes sui pdci barones de Richemount Grey suc- 
cessive vocitent' & nuncupenU £t idem Thomas ac 
dci heredes sui successive ut barones ejusdem regni nri 
in omib} teneant^ tractent^ & reputent^ & eos quih 
teneat^ tractet^ & reputef^ sedemq^ & locum suos in 
parliamentis & consiliis nris & heredum nro& infra dcm 
regnu nrm Angt int cetos barones ejusdem r^ni nri 
beant teneant & possideant necnon omib} & singulis 
jurib} privilegiis & iminunitatib} ubi^ infra idem regnii 
nrm gaudeant & utant^ adeo plene & integre ac eisdem 
modo & forma quib} alii barones dci regni nri ante hec 
tempora melius honor ificenci us & quiecius usi sunt & 
gavisi seu ad psens gaudent & utunt^ In cujus &c. 
Hiis testib} ve^abilib} prib} J. cardinale & archiepo 
Ebo^ Angt primate cancellario nro & J. Cantuar archi- 
epo tocius Angt primate Th London & M. Lincoln 
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epis cariBsimis consanguineis nris Johe Norff & Humfro 
But dncib} ac carissimis consanguineis niis Rico Sa^ 
& J. Oxon comitib} necnon dilcis & fidelib} nris Rado 
Croroweft & J. Beauchamp dc Powyk theS nro Ans^t 
fflilidb} & Andrea Huls custode privati sigilli nri & aliis. 
Da{ p manu R. apud Westm xxv. die Junii. 

P bre de privato sigillo & de dal &c. 
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PATENT CREATING LEWIS BOYLE BARON OP BANDON 
BRIDGE, AND VISCOUNT BOYLE OP KYNALMBAKY, IN 
IRELAND, IN THE THIRD OF CHARLES I , 1627. 

Carolus Dei gratia Anglie Scotie Franc & Hibnie 
Rex fidei defensor &c. archiepis ducibus marchionib} 
comitib} vicecomi? epis baronib3 milit preposif libis 
bomioib} ac dib} officiar ministr et subdi? nris quibus- 
cuiu^ ad quos psenl Ire nre pvener sattm Cum nobilitas 
sit 8uma quedam in prestantiores omiu ordiii homines 
ppter eminentes quasdam virtutes a principe coUata 
dignitas que tam principis justam munificentiam quam 
poasessoris eximias virtutes transactis multis anno^ cur- 
riculis futuris seculis depdicet & pmulget & quasi tacite 
suggerat posteris qualis erga subdil principis fuerit 
tiSEscl quat subditi apud principem virtutis existimacio 
Qt nec^ hie benevoli & augusti erga dignos animi fama 
& opinione neq^ ille de merita honoris tessara spoliet'' 
Noe% animadvertentes ac graciose meditantes quamplur 
eximias virtutes ac ^laras facultat pdilci & fidet con- 
aaoguin nri Rici comil CorkagenS ad res nras pmovend 
in hoc regno nro Hibnie que dare nobis emicuere non 
solum in consit suis tam in arduis hujus regni negotiis 
qoam in gubnacoe provincie Momonie adhibit' in qui- 
bos apprime pollentem se semper pstiterit verum etiam 
in quamplurimis at magni momenti opibus in quibus 
stadia sua assidue versabant*^ & adhuc versant*^ viz^ in 
oppidis construend eadem^ muris pulcherrimis & turritis 
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& Angligenis colonis rqplend ecctiis edificand 
mdes & agrestes illa^ partiu obi degit homin mores & 
condicoes ad chile cultum redocend religionem stabili- 
end sapsdcoem exdrpand arcdores transitus prie illiiis 
castris defendend pontes ac at stnictur p bono publico 
ubi^ conficiend portus & oras maritimas proTincie pdicf 
que sunt quasi janua r^ni versus hostes exteros stipand 
ac securas reddend manufiictoras & at artes mechanicas 
provincie predicf primuui extendend & postea p guildas 
& fratemitat artifidu pcuratas stabiliend ad divitia^ ac 
ciTilitatis uberimu incrementu ductores & at rei bellice 
expertos & armis instructos de naooe Anglica imppm 
illa^ ptiu securitateui & defension sup terr suas ad 
numeru mille & qningent plantand & continue sup- 
portand Et base dia suis ppriis sumptibus & industria 
pagend Que noo solum ad psentem ndlita^ & omameflt 
illa^ partiu verum etiam ad ppetuam securitatem & 
defension ea^dem apprime conferunt opera quidem 
egr^a & tat quat difficile memoratu est ab aliqoo 
subdito anteactis temporib} fad aut suscept fuisse 
Quo& intuitu pcharissimus pater noster felicissime 
memorie pdict consanguin nrm quamplurimis hono& 
titulis insignivit et altissimo nobilitatis gradu infra hoc 
regnu nrm Hibnie collocavit adeo ut vix aliquid reliquu 
est qd nos in pson dci consanguiii nn cumulare possu- 
rous nisi per honores ad filios et posteros suos de noie 
suo imppm memorie sue elogiu derivamus Cumc^ ad 
aures nras pvenerit pdict consanguin nro filiolu natu 
secund noie Ludovici optime spei adolescent Dei beneficio 
contigisse paterii indolis veram effigiem et in quo geni- 
toris sui ut in ramusculo arboris & in surculo radicis 
specimen unde ortii ducunt facile videri est Nosq^ non 
minori studio officia dci comitis erga nos amplectentes 
et ut aliquid simbolu favor is nri erga diet consanguin 
"inn p cbaractere indelibili posteris seculis relinquat' 
lic{ Ludovicum in tenella etate sua in numero herou 
jus r^ni Hibnie patris gfa adscribend duximus & in 
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hoDorem & tito) tam baron quam vioecomif hereditar FAmn 
hujus regoi Hibnie pmovend ita ut alumnus honoris in Hnia Male. 
pubertate sua jamjam tad ad dia honoris studia pvectiori Srd Ch. L 
etate stimulet' & gratam recordacoem rounificentie nre 
erga ipm & fami) sua ppetuo conservet eundemq^ hono- 
rem non solum dco Ludovico & herect mascut de cor- 
pore suo tferum etiam dib-^ hereA mascut iam de corpore 
quam a latere dci comitis pmansurU volumus Sciatis 
igitar quod nos de gra nra spiali ac ex certa scientia & 
mero motu nfis de assensu & consensu pdilci & fidet 
oonsanguin & consiliar nri Henrici vicecom Falkland 
depatati nri genera) dci regni nri Hibnie necnon scdm 
tenor & efiecl quarund Ira^ nra^ manu nra ppria signal 
& sub signeto nro geren dal apud Pallac nrm Westiik 
trioesimo die Novembr anno regni nri Angt Scotie 
Franc & Hibnie tertio & nunc in rotut cancellar nre 
dci regni nri Hibnie irrotulaf ^faf Ludovicu Boyle ad 
& in statu gradu titul & honorem baronis de Bandon- 
bridge in com Corke in dco regno nro Hibnie ereximus 
k pfedmus ac p present p nobis hered & success nris 
erigimus 8c pficimus ipmq^ Ludovicum Boyle baron de 
Bandonbridge pdict infra die? regfi nrm Hibnie tenore 
pwndu facimus constituim^ & creamus eidemq^ Ludo- 
yico nomen stilum & titut baronis de Bandonbridge 
imposuimus dedimus & ^buimus ac p psent p nobis 
bered & success nris imponim^ damus & pbemus & ipm 
Ludovicum eod noie stilo statu gradu & honore baron 
de Bandonbridge realiter & ad pleii investimus Habcnd 
& tenend eund stat grad titut nomen & honorem baronis 
de Bandonbridge ^fat Ludovico Boyle & hered mascui 
de corpore suo tittime pcreand imppm Et pro defectu 
tat exit eund honorem stit & titut baron de Bandon- 
bridge ad hered masculos de corpore dci Kici com it 
CorkageuS remanere & derivari volum^ eundemq^ hono- 
rem stii statQ grad & titut baronis de Bandonbridge 
iu defectu exitus masculi de corpore dci Ludovici 
bered mascut de corpore dci comitis CorkagenS damus 
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Patikt concedim^ & confirmam^ per present & p defecta tat 
Heiks Male. ^^^^ pdict honor esse & remanere rectis heret nuuculis 
3rd Ch. I. dci comitis imppm Ac ulterius volumus ac p psenS p 
nobis hered & success nris concedim^ ^fat Ludovico & 
hered mascut de corpore suo tittiroe pcreand & p defiscta 
tat exitus hered mascut de corpore dci comitis & p 
defectu tat exit rectis herei mascut dci comit quod ipi 
& eo^ quitt nomen slit statu grad titut & honorem 
baronis de Bandonbridge infra diet regn Hibnie suc- 
cessive imppm gerant & t^eant & eo^ quilit^t gerat & 
lieat & qd teneant ticant & possideant & eo^ quitt teneat 
lieat & possideat sedem locum & vocem in quolibt 
parliament nro hered & success nro& in dco regno nro 
Hibnie tenend ut baro sive barones dci regni nri Hibnie 
ac ut par seu pares dci regni nri Hibnie in oib} teneant' 
tractent' & reputent' & eo^ quilibt teneat*^ tractet' & repu- 
tet' Ac ulterius gaudeant & utant*^ & eo^ quilibt gaudeat 
& utat*^ ut baro dci regni nri Hibnie tot & tat jurib) 
privileg progativis ^heminenc & imunitat statui grad & 
honori baronis dci regni nri Hibnie rite & de jure 
spectaii quot & quat ceteri baron dci regni nri Hibnie 
melius & honori ficencius usi & gavisi fuer seu in psenti 
gaudent & utunt' Ac ulterius de uberiori gra nra spiali 
ac ex certa scientia &c mero motu nris de assensu & 
consensu ^dict necnon scdm tenor & effect Ira^ nm 
pmencionat ^fat Ludovicum Boyle dnm baron de Ban- 
donbridge gratioso favore nro continue psequentes ipm^ 
in altiorem honoris & nobilitatis gradu pmovere inten- 
dentes^ pfat Ludovicum Boyle in vicecomit Boyle de 
Kynalmeaky in com Corke in dco regno nro Hibnie 
erexim^ pmovim^ & pfecimus ac p psent p nob hered & 
success nris erigimus pmovemus & pficimus ipsum^ 
Ludovicum vicecomit Boyle de Kynalmeaky constituim^ 
facimus & creamus necnon eid Ludovico nomen stit sta! 
titut honor & dignitat vicecom Boyle de Kynalmeaky 
in dco regno nro Hibnie unacum pd titulo baron de 
Bandonbridge imposuimus dedimus & concessim^ ac p 
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^■ent p nobb hered & success nris imponim^ damus & Patxmt 
ooncedim^ cii dib3 & singu) ^heminenc progativis & HxntHALB. 
imunital hmdi statu! vicecom spectaii sive ptinen iprnq^ 3rd Ch. I. 
LfUdovicum limdi statu gradu stit titulo honore & digni- 
tate vicecomil Boile de Kinalmeaky insignim^ investim^ 
ornam^ & realit nobilitam^ p ^sen^ Habend et tenend 
Domen sta{ gradum sti) titut honor 8c dignitaf vioecomit 
Boile de Kinalmeaky pdic'f unacum pd bonore baronb 
de Bandonbridge ac cu dib} & singut pheminenc' 
booor progativis & imunitaf humoi statui vicecom spec • 
tan sive ptin pfal Ludovico & hered mascut de corpore 
soo legittime pcreand Et p defectu tat exitus eund 
bonor sti) titut & dignitat vicecom Boyle de Kinal- 
meaky ad hered mascut de corpore dci Rici comif 
Corkagen9 remanere & derivari volum^ eundem^ honor 
sti) & dignitaS vicecom Boyle de Kinalmeaky in defectu 
exit masculi de corpore dci Ludovici hered masculis de 
corpore dci comitis damus concedim^ & confirmam^ p 
psen{ Et p defectu tat exit pd honor esse & remanere 
rectis hered mascut dci comit imppm Ac ulterius volu- 
mas ac p psenS p nobis hered & success nris concedim^ 
pGi{ Ludovico & hered mascut de corpore suo legittime 
pcreand Et p defectu tat exil hered mascut de corpore 
da comitis ac p defectu tat exi? rectis hered mascut dci 
oomil quod ipi & eo^ quilibt nomen statum gradum titut 
sti) & honor vicecomit Boyle de Kynalmeaky successive 
imppm gerant & tieant & eo^ quilibt gerat & tieat 8c p 
nomen vicecomit Boyle de Kynalmeaky vocent^ & nun- 
copent*' ^ eo^ quilibt vocet** & nuncupet*^ Et qd ipi & 
eo^ quilibt in oib} ut vicecomes seu vicecomit dci regni 
nh Hibnie teneant' tractent*^ & reputenf^ et eo^ quilibt 
teneat' tractet' & reputet^ ac tieant teneant & possideant 
& eo& quilibt beat teneat & possideat locum sedem,& 
vocem in parliament & publicis comitiis & consit nris 
hered & success nio% infra diet regii nrm Hibnie inter 
a) vicecom dci regni Hibnie ut vicecomes seu vicecomit 
dci regni nri Hibnie ac ctiam gaudeant & utant^ & eo^ 
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quilibt gaudeat & utat' dib} & singut priTileg pheminenc 
^rogativis & imunitaf statui vicecomif dci regni nn 
Hibnie rite 8c de jure spectan sive ptin quat & quibj 
ceteri vicecom dci regni nri Hibnie ante hec tempora 
melius & honorificentius usi & gavisi fuer seu in psenti 
gandent & utunt' Volumus etiam &c. eo quod &c. In 
cujus rei testimon has Iras nras fieri fecim^ patent. 
Teste pfat deputat nro general regni nri Hibnie apod 
Dublin vicesiroo octavo die Februar anno r^ni nri 
tertio. Virtute Ira^ dni Regis ab Angt mis? & mana 
sua ppria signal. 
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PATENT CRBATING ROGER BOTLE BARON OF BROGHILL 
IN IRELAND, IN THE THIRD OF CHARLES Uy 1627. 

Carolus Dei gratia Angt Scotie Franc & Hibnie Rex 
fidei defensor &c. archiepis ducib} marchionib} comitib} 
vioecomitib5 epis baronib} militib} ^positis liberis homi- 
nib} ac dib} officiar ministr & subdit nris quibuscun^ 
ad quos ^seiii Ire nre pvener sattm Cum nihil magb 
raconi consentaneu videat'' quam ut liberi qui a parentib} 
&c antecessor suis ortu duxerint ita etiam ab illis non 
solum alimentu verum etiam honores amplitudines & 
illustres titulos progenito^ dignos ab eo& meritis & 
virtutib} ut germina succu a radicib} derivare valeant 
cumq^ nichil optabilius heroico animo accidere posse 
arbitramur quam ut psapia sua de se oriund non solum 
ad amplitudin dlvitia^ & latifundia verum etiam ad 
pceritatem & celsitudiii honoris tempore vite sue pve- 
hant' Nos itaq, animadvertentes & recognoscentes 
pquam plurima acceptabilia servic p dilec? 8c pquam 
fidet consanguifi nrm Richum comi^ CorkagenS non 
solum nobis & patri nro verum etiam universe reipublice 
hujus regni nri Hibnie ac pcipue in partibus Momonie 
pstit & impenS respicientes etiam in dco consanguiii nro 
nobilitatem familie sue cui filii sunt duo jamjam vice- 
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oomites bereditarii &cti filie etiam ejus quamplures in ^^^" 
Dobiliasimas familias connubio insite cumq^ accepimus Hum yuus, 
dco coosanguineo filiolu alter n5ie Rogeru Dei beneficio ^^ ^^ ^* 
datiHD esse de cujus indole plurima spectanda sunt 
qaem^ at ab eod stemmate quo germani sui sup'dict 
genos ducit & dignitate sanguinis parum ab iis difiert 
ita in loco & gradu non multum iis ponend dign 
censuim^ volentes itaq^ dco consanguineo nro gratiam 
fiicere ampliorem et ut in majus inotescat quanti esti- 
mam^ tam ^terita oflScia quam ppollentes fiicul tales & 
potential dci eonsanguinei nri ad res nras de futuro 
pmovend in dco regno nro Hibnie did Roger pris gra 
e cunabulb quasi arreptum in classem honoris collocand 
& in numer baron hujus regni adscribend duxim^ 
eondeniq^ honorem ad posteros suos derivand statuim^ 
Scdatia igit qd nos de gra nra spiali ac ex certa scientia 
8c mero motu nris de assensu & consensu ^dilect & fidet 
oonsanguin & consiliar nri Henr dni vicecomif Falkland 
deputat nri generat dci regni nri Hibnie necnon secund 
tenor & e£fec{ quarund lra% nra^ manu nra ppria signal 
& sub signeto nro gereii dal apud Pallac nrm Westm 
triceiinio die Novembris anno regni nri Angt Scotie 
Franc & Hibnie tercio & nunc in rotut cancellar nre 
dci regni nri Hibnie irrotulaf ^fal Roger Boyle ad & 
in atatii gradum titut 8c honor domini Bojrle baron de 
Broghill in dco regno nro Hibnie erexim^ 8c pfecim^ 
ipsum^ Roger Boyle dnm Boyle 8c baron de Broghill 
pdicC infra dicf r^ii Hibnie tenore psentiu &cim^ con- 
ttitoim^ 8c cream^ eidemq^ Rogero nomen stii 8c titui 
dni Boyle baron de Broghill imposuim^ dedim^ & 
pbuim^ ac p ^n{ p nobis hered & success niis impo- 
nino? dani^ & ^beni^ Et ipm Roger eod noie stilo statu 
gradu 8c honore diii Boyle baron de Broghill realiter & 
ad plen investim? Habend 8c tenend eund sta'f grad 
stit titu) nomen 8c honorem diii Boyle baron de Brog- 
hill ^fal Rogero Boyle & hered mascut de corpore suo 
titdme pcreand imppm Et p defectu tat exil eund 
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honor stit & titut dni Boyle baron de Broghill ad hered 
HmTlCAu. mascot de corpore dci Richi comil CorkagenS remanere 
Sid Ch. L & derivari volumus eundem^ honorem stit & titut dni 
Boile baron de Brogbill in defectu exil mascult de 
corpore dci Rogeri hered mascut de corpore dci comidi 
damus concedira? & confirmavim? p ^senf £t p defectu 
tat exil honorem pd esse & remanere reciis hered mascut 
dci comitis imppm Ac ulterius volum^ ac p psenl p 
nobis hered & success nris concedim pfa{ Rogero & 
hered mascut de corpore suo tittime pcreand & p 
defectu tat exi{ hered mascut de corpore dci comitis & 
p defectu tat exil rect hered mascut dci comitis quod ipi 
& eo& quitt nomen stit sta? gradum titut & honcn^ dni 
Boyle baron de Broghill ^dic^ successive imppm gerant 
& heant 8c eo|^ quilibt gerat & heat £t qd teneant 
heant & possideant & eo^ quilibt teneat beat & possideat 
sedem locum & vocem in quolibt parliament nro hered 
▼el successor nro^ in dco regno nro Hibnie tenend ot 
dns baro seu dni barones dci regni nri Hibnie ac ut 
par seu pares dci regni nri Hibnie in oib} teneantf 
tractent^ & reputent' & eo^ quilibt teneat' tractet' & 
reputet' Ac ulterius gaudeant & utant" & eo^ quilibt 
gaudeat & ulat' ut dnm baroii dci regni nri Hibnie tot 
& tat jur privileg progativis pheminenc & imunitat 
statui gradui & honori dni baron dci regni nn Hibnie 
rite & de jure spectan quot & quat ceteri diii barones 
dci regni nri Hibnie antehac melius & honorificentius 
usi & gavisi fuer seu in psenti gaudent & utunt' Volumus 
etiam &c. eo quod &c. In cujus rei testimoniu has Iras 
nras fieri fecim^ patent. Teste pfat deputato nro generat 
regni nri Hibnie apud Dublin vicesimo octavo die 
Februarii anno regni nri tercio. Virtute Irai dni Regb 
ab Angt misS & manu sua ppria signat. 



( Ixiii ) 



or 



No. IV. 
PECULIAR LIMITATIONS OF PEERAGES. 

On the nth of February, 11th Henry III. 1227, Pkhjua* 
Hubert de Burgh was created Earl of Kent, with 
remainder to his heirs by Margaret his wifey sister of 
Alexander King of Scots. — Rot. Cart. 11 Hen. III. p. 1. 
ni.24. 

In the 17th Henry III. 1232, the King, at the request 
of Hawise de Quincy, granted to John de Lascy, Con- 
stable of Chester, the 20/. which Ralph, late Earl of 
Chester and Lincoln, received as Earl of Lincoln, for 
die third penny of the county of Lincoln, and which 
the said earl in his lifetime gave to the said Hawise, 
his sister^ to hold to the said John as Earl of Lincoln, 
and to the heirs whom he shall have by Margaret his 
t0£/!r, daughter of the said Hawise, for ever. — Rot Pat. 
17 Hen. III. m. 9. No. S5. 

In the 15th Edward II. 1S21, Hugh le Despenser 
the dder was created Earl of Winchester Jor his whole 
Itfe^ with remainder to Hugh le Despenser the younger 
and his heirs. — Rot. Cart. 15 Edw. II. m. 11. 

In May, 40th Edward III. 1366, Ingelram de Coucy 
was created Earl of Bedford, to him and his heirs male, 
begotten on the body of Isabella his wife^ daughter of 
King Edward the Third.— Rot. Cart. 39 & 40 Edw. III. 
n. 12. 

On the 2nd July, 11th Richard II. 1388, John 
Holand, the King's half-brother, was created Earl of 
Huntingdon, to him and the heirs male of his body^ 
and of the body of Elizabeth his wife. — Rot. Cart. 
llRicIL No. 23. 

On the 25th February, 13th Richard II. 1390, an 
extraordinary creation took place, which tends still 
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farther to establish the right of the Crown to limit a 
peerage as it may think proper. Edward, eldest son of 
Edmund of Langley Duke of York, was then made 
Earl of Rutland, to hold and enjoy that dignity 
" during the lifetime of the duke his father */' — Rot. Cart. 
IS Kich.IL n. 5. 

In the 28th Henry VI. 1449, Richard Neville, who 
married Ann de Beauchamp^ heiress of the Earls of 
Warwick, was created Earl of Warwick far his life, 
and his wife was created Countess of Warwick, with 
remainder of the dignity of Earl of Warwick to the 
heirs of her body, faihng which, to several of her 
collateral heirs. Thus, though Neville was Earl of 
Warwick, none of his bloody excepting his issue by his 
said wife, could inherit the dignity^ and if he had had 
issue by another wife, they would not have succeieded. 
Rot. Pat. 28 Hen. VI. p* 2. m. 23. 

In the 15th Edward IV. 1475, Sir Edward Grey was 
created Lord L'Isle, to him and the heirs of his body 
by Elizabeth his wifej Lords of the manor of Kingston 
L'Isle — Rot. Cart. 15th Edw. IV. n. 18. 

On the 8th July, 19th Edward IV. 1479, the Prince 
of Wales was created Earl of March, to hold to him 
and his heirs during the King's pleasure. — Rot. Cart. 
19 Edw. n. 9. 

In the 5th Henry VIII. 1513, Sir Charles Brandon 
having contracted to marry Elizabeth, the daughter and 
heiress of John Grey Viscount L*l8le, was created 
Viscount L'Isle to him and the heirs male of his body 



1 On a question of misnomer in the 32nd Hen. VI. argued 
in banco, a case was presumed by Serjeant Danby, of 
a man being created an Earl for the term of the life of 
another, a terms dauter vie, and as the judges discussed the 
effect of such a limitation, in reference to the case before 
them, it may be inferred that such an estate in a dignity 
was held to be legal. Y. B. 32 H. VI. 29, 30. 
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bg the said ElizabeiA, but that marriage not taking effect, Pxcuuaa 

be patent was cancelled ; and in the 15th Henry VIII. ^*"^"«"» 

1523, Sir Arthur Plantagenet was created Viscount 

L*Isle, to him and the heirs male of his body In/ Eliza' 

beth his wife, which Elizabeth was the daughter, and at 

that time heiress of Edward Grey, Viscount L'Isle. 

Hot Pat 15 Hen. VIII. 

In I5S6, Eklward Seymour the Protector was created 
Earl of Hertford and Viscount Beauchamp, with re- 
mainder to his issue male thereafter to be begotten ; 
thus excluding his son and heir apparent, and his issue. 
The earl was created Baron Seymour and Duke of 
Somerset, in 1547, with remainder to his issue male^ by 
Ann his second wife ; failing which, to his issue male by 
hisjlrst wife. His issue male by his second wife failed 
in 1750, when the viscountcy of Beauchamp and earl- 
dom of Hertford became extinct ; but the dukedom of 
Somerset and barony of Seymour devolved on Sir Ed- 
ward Seymour, as his heir male by his first wife. 

In the reign of James the First, one of the most 
extraordinary creations on record took place^ and which 
establishes the power of the Crown to annex any condi- 
tions to a dignity it pleases. On the 1st June 1606, 
that monarch granted to Sir James Hay the name and 
title of Lord Hay, with precedence next to the barons 
of England, but he was not to enjoy any place or voice in 
parliament^. Pat 4 Jac. p. 1. Lord Hay was^ however, 

^ Charles the First is said to have created Sir John de 
Reede, the ambassador from the States General, Baron 
Reede, to hold to him and the heirs male of his body, but 
wiihomt a voice or seat in parliament^ by patent dated at 
Oxford on the 24th November 16M. As Dugdale does not 
notice this creation, it is not introduced into the text. 
Tlie reason for these conditions may have been that the 
grantees were aliens. 

e 
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subsequently created Baron Hay of Sauley^ Visoonnt 
Doncaster, and Earl of Carlisle. 

In 1621) Thomas Lord Darcy of Chiche, by a pateitf 
reciting that he was then old^ and had no issue male^ 
was created Viscount Colchester for life^ with remainder 
to Sir Thomas Savage, Bart, and the heirs male of his 
body by Elizabeth his itife, eldest daughter of the said 
Lord Darcy. Pat. 19 Jacl. No. 14. 

In 1644, Francis Leigh was created Earl of Chidies- 
ter^ with remainder, failing his issue male, to Thomas 
Earl of Southampton and his heirs male by Elizabeth 
his wife, the daughter of the said Elarl of Chichester. 

In 1670, Barbara Villiers was created BaroneM 
Nonsuch, Countess of Southampton, and Duchess of 
Cleveland, for life, with remainder to Charles and 
George Fitz Roy, her natural sons by King Charles 
the Second, and the heirs nude of their bodies 
respectively. 

In April 1676, Sir George Sondes was created Baron 
Throwley, Viscount Sondes, and Earl of Feversham, 
during his life^ with remainder after his decease to 
Lewis Baron Duras (who had married Mary, his eldest 
daughter and coheiress), and the heirs male of his 
body. 

In 1689, Frederick de Schomberg was made BaroD 
Teyes, Earl of Brentford, Marquis of Harwich, and 
Duke of Schomberg, with remainder to his second son 
and his issue male ; failing which, to his eldest son and 
his issue male ; both of whom succeeded to his honours. 

On the 26th May 1708, James Douglas Duke of 
Queensberry in Scotland was created Baron of Rippoo 
and Marquis of Beverley, both in the county of York, 
and Duke of Dover, during his natural life^ with 
remainder to Charles Earl of Galloway in Scotland, Us 
second son, and the heirs male of his body ; in default 
of which to George Douglas, commonly called Lord 
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George Douglasi his third son, and the heirs male of PicnuAB 
bis body ; with remainder to his fourth, fifth, and every 
other son and sons successively, and the heirs male of 
dieir bodies respectively. 

On the 18th June 1716, Thomas Lord Coningsby in 
Irdand was created Baron Coningsby of Coningsby in 
Lincolnshire, to hold to him and the heirs male of his 
body by any wife he might afterwards marry. He was 
created Earl Coningsby on the 9th May 17 19, to hold 
to him and his issue male by any wife he might after^* 
wards marry; in default of which the dignity of Countess 
Coningsby to his daughter Margaret, Viscountess Co- 
ningsby, (who was his eldest daughter by his second 
wif^ and was created a viscountess in 1716,) and the 
digni^ of Earl Coningsby to the heirs male of her 
body. By these remainders his son by his ^5/ wife 
was passed over, and though the son and heir of his 
son became Lord Coningsby in Ireland, he never sue- 
ceeded to the English honours, of which the earldom 
devcdved on his half-sister Margaret. 

In 1716, Sir Henry St. John was created Viscount 
and Baron St John of Battersea, with remainder to his 
issue male by his second wife. 

On the 2nd October 174*9, Algernon Duke of Somer- 
set was created Baron Warkworth and f^I of North- 
umberland, with remainder to the heirs male ot his 
body; in default of which to his son-in-law Sir Hugh 
Smitbson, Bart, and his heirs male begotten on the 
body of Elizabeth his wife (daughter and heiress of the 
said duke); in default of such issue, the dignities of 
Barcmess Warkworth and Countess of Northumberland 
to the said Lady Elizabeth Smithson, and of Baron 
Warkworth and Earl of Northumberland to the heirs 
male of her body. Thus, on the death of the Duke of 
Somerset without issue male, the barony and earldom 
devolved on Sir Hugh Smithson ; but if he had died 
without issne male by Lady Elizabeth Seymour, and 

e2 
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Pkculiae left sons by any other wife, neither of those sons would 
OF have been peers. The Duke of Somerset, on the 

Srd October following, was created Baron of Cocker- 
mouth and Earl of Egremont, with remainder, failing 
his issue male, to his nephew. Sir Charles Wyndham, 
Bart., and to his nephew, Percy Wyndham O'Brien, 
and to the heirs male of their bodies successively and 
respectively. 

In 1756, Thomas Villiers was created Baron Hyde 
of Hindon, with remainder to the heirs male of his 
body by his then wife Lady Charlotte, daughter of the 
Earl of Essex, and grand-daughter of Henry last Earl 
of Clarendon ; failing which, the dignity of Baroness 
Hyde to his said wife, with remainder of the digni^ of 
Baron Hyde to the heirs male of her body. 

On the Srd April 1760, Mary, wife of John Earl of 
Bute in Scotland, was created Baroness Mount Stuart 
of Wortley in Yorkshire, with remainder to her issue 
male by her said husband. 

On the 21st May 1760, Mary, daughter and heiress 
of Eklward Lord Stawell, and wife of the Right Honour- 
able Henry Bilson Legge, was created Baroness Stawell 
of Somerton, with remainder to her issue male by her 
said husband. 

On the 4th December 1761, Hester, wife of the 
Right Honourable William Pitt, was created Baroness 
of Chatham, with remainder to her heirs male by her 
said husband. 

In 1762, Lady Carolina, wife of Henry Fox, Esq., 
was created Baroness Holland of Holland in the county 
of Lincoln, with remainder to the heirs male of her 
body by her said husband. 

In 1762, George Lane, Esq. was created Baron 
Bingley, with remainder to his issue male by Harriet 
his wife, daughter of the late Robert Lord Bingley. 

In May 1762, Sir Edward Montagu, K.B. was 
created Baron Beaulieu, to him and the heirs male of 
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his body by Isabella his then wife, Duchess Dowairer of P«c»"^» 
Manchester, one of the daughters and coheirs of John _ of 
Duke of Montagu. 

On the I9th August 1767, Lady Caroline Campbell, 
commonly called Countess of Dalkeith, wife of the 
Right Honourable Charles Townsend, and daughter 
and coheiress of John Duke of Argyll, was created 
Baroness of Greenwich in Kent, with remainder to her 
heirs male by her said husband. This limitation is the 
more remarkable, because she had issue male by her 
first husband, Francis Earl of Dalkeith, namely, Henry, 
3rd Duke of Buccleuch, grandfather of the present 
Duke of Buccleuch ; so that, though heirs male of her 
body still exist, the barony is extinct in consequence of 
the failure of heirs male by her second husband, to 
whom it was specially limited. 

On the 21st August 1786, George Duke of Montagu 
was created Baron Montagu of Boughton, for and during 
his natural life, and after his decease to hold to Henry 
James Montagu (commonly called Lord Henry James 
Montagu), second son of Henry Duke of Buccleuch 
and Elizabeth Duchess of Buccleuch his wife, daughter 
of the said Duke of Montagu, and to the heirs male of 
his body; and in default, to the third, fourth, fifth, and 
every other son and sons of the body of the said Eliza- 
beth Duchess of Buccleuch begotten or thereafter to be 
bom, and to the respective heirs male of their bodies, 
severally and successively. 

In 1797, James first Earl of Lonsdale was created 
Baron and Viscount Lowther of Whitehaven, during 
his natural lifcy and from and immediately after his 
decease to the heirs male of the body of Sir William 
Lowther of Swillington, deceased, a collateral relation. 

In 1801, Mary Anne, widow of Sir Ralph Aber- 
crombie, K.B. was created Baroness Abercrombie, with 
remainder, after her decease, to the heirs male of her 
body by her late husband Sir Ralph Abercrombie. 

eS 
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PicuLiAK In 1802^ Mary Marchioness of Downsbire was cre- 

ated Baroness Sandys, and the barony entailed on her 
second, third, and every other son, and their respective 
issue male; failing which^ on Arthur her eldest sod 
successively^ the present Marquis of Downsbire in 
Ireland, and Earl of Hillsborough in the peerage of 
Great Britain. 

On the 8tb July 182S, Charles Marquess of London- 
derry in Ireland, and Baron Stewart of Stewart's Court 
in the peerage of Great Britain, was created Viscount 
Seaham and Earl Vane, with remainder to his issue 
male by Frances Anne his present wife; thus excluding 
his son by his first wife, and his issue by any future 
wife. 

In 1827, John Lord Norbury in Ireland was created 
Earl Norbury in Ireland, with remainder to his second 
son and the heirs male of his body. 

In 1828> Joan, widow of the Right Honourable 
George Canning, was created Viscountess Canning of 
Kilbraham, with remainder of the dignity of Viscount 
Canning to the heirs male of her body by her late 
husband. 
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No. V. 

ANALYSIS OF CASES WHICH ESTABLISH 
THAT THE WORDS " HEIRS MALE*' IN 
A GRANT HAVE ALWAYS A DISTINCT 
LEGAL EFFECT FROM THE WORDS 
"HEIRS MALE OF THE BODY." 

[Referred to in page 70.] 

One of the propositions on which the claim to the ^"^ 
Earldom of Devon was founded was, that the words lo 

<< HEIRS male/' in a grant, cannot be construed to 
mean ^* heirs male of the body ;" and however obvious 
the &ct may appear, it is desirable to adduce autho- 
rities in support of it, because an impression generally 
prevailed, that in a patent of peerage those terms were 
synonjrmous. 

I. Hilton's Case. Y. B. 18 Ed. III. 45. 

The facts of this case appear to be, that John de 
Hilton had two sons^ John, the eldest, and Thomas, 

1 John de Hilton. 



( ^ 

JOHV Dl HiLTOV, THOMAi, 

1st Son. 2 nd Son. 



Thomas dk Hiltov Sisters, who were heirs 
died seised s. r. to their Brother. 
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Cases the youDgest ; and granted lands to Tbomas in fee 
or G^HTs sijnpie The said Thomas left a son named Thomas, 
HumMalk. who died seised^ without issue^ leaving his sisters his 
heirs ; when John, their uncle, claimed the lands, on the 
ground that the grant was to Thomas and the heirs male 
of his body ; and that, as Thomas (the son of the said 
Thomas) died without issue male, he was entitled, 
as heir to the donor in reversion. 

Qjiery. Were the said sisters inheritable under the 
grant ? Chief Justice Thorpe observed, ^< This case is 
<^ not similar to the case of Multe^, which was adjudged 
^^ in parliament, where the sisters were inheritable ; for 
'^ in that case the gift was to him and his heirs male, 
<^ so that the heirs collateral as well as the heirs 
^^ male were inheritable, because by such gift he had 
^^ a fee simple. Not so in this instance, but the 
" reverse." 

II. Faringdon Case. 9 Hen. VI. fo. 23-25, and 

11 Hen. VI. fo. 11-14. 

In the case of Faringdon, in the 9th Hen. VI., the 
question was, whether a great-grandson could take 
under a remainder devised to the testator's " next 
heir male," and the heirs male of his body; the said 
great-grandson's mother, who was the testator*s heir 



1 Fitz Herbert, in referring to the case of Multe, of 
which no notice occurs on the Rolls of Parliament, thus 
states it : — 

Setcn. "It was adjudged in parliament, that where lands 
" be given to a man and his lieirs male, the first issue inherits 
" a fee.*' 

/?. TJi, " There the land was not given to him and the 
" heirs male of his body, but to his heirs male ; and so the 
*' fee passed." Abridgment, art. Taile. 
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general, being alive when the estates precedent to the 
remainder determined. 



RcooTALD £., bj will proTed in the 
Hutiiigf of London, derised lands 
to 



Stul his Wife for life (who 
entered on death of R.), 
with remainder to 



JoHV hit Son, and the heirs male of 
his body; remainder to the next 
heir male of the said Ranald the 
fiuher, and the heirs male of his 
bodj. John died without issue, in 
the lifetime of Sybil. 



EUSABJETH. 



JoAS, Daughter and heir. === P. G. and his Wife alienated. 

GiLBs, Son and heir. 

Piuionj J. C. P., said, ^< If lands be given to a man 
^' and to his heirs male or to his heirs female, he 
^* has a fee simple (quod fuit concessum) ; but if it be 
^ given to him and to the heirs male or female of his 
'* body, &c., then be has a good tail ; and therefore 
<* in this case the remainder was to the right heirs male 
^^ of the devisor, and not of his body begotten ; and 
^* therefore it is a fee simple." Paston again observed, 
^* If land be given to a man and to his heirs male or 
^ to his heirs female, he has a fee simple; and notwith- 
'^ standing that it be also said, ^ and the heirs of the 
(< body of his heir begotten,' still he has no estate tail, 
^ in my opinion » because he could not have fee simple 
'* and tail [ne peut avoir fee simple et tail] : and so 
'* in this case, when he said, ' the remainder to his right 
^ heirs male,' this word (males) was void, and because he 
^ did not say ^ of his body begotten,' &c., then the 
'^ remainder will be taken to his right heirs. Thus 
^* Joan, who was his right heir, would have a fee simple, 
" and might properly alien." 

Martin. — ^' But inasmuch as Joan had issue male, 
*^ her issue male is heir male of the divisor by forme 
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Hnas Maiji. 
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OP GrT s '^ ^®' ^^° ^ ^^"^ ^^ lands be given to a man and his heirs 
TO '^ female, and he has issue a son and a daughter^ his 

HM Hals. €t daughter will have formedon^ as heir by the grant 
« (forme)/' 

Cottesmore, ' — ^^ Such remainder cannot be called an 
'^ estate tail, as has been before said. Notwithstanding 
^^ that such remainder be called an estate tail, still in 
*' this case Joan will have a fee simple, because the plea 
^ is, that the tenant for life died, Joan entered, and had 
" issue male. Thus it is not alleged that she had issue 
^^ male when the remainder took effect. " 

Paston. — ^ Lands entailed always descend or resort 
^^ in line : thus, if lands be given to a man and his 
<' heirs male or female of the bodv, none of the 
^' blood, excepting those which come from his body, 
** can inherit. And in the case at bar, when the re- 
^^ mainder was to the nearest heir male of the devisor, 
" the word (male) was void ; and by force of that 
^^ remainder the brother of the devisor ought to have 
'^ the lands as his heir general, notwithstanding he was 
'^ not heir of his body. So this remainder is a fee simple, 

^* and not fee tail^" &c. 

« 

This case was again argued in the 11th Hen. VI. f. 12. 

On that occasion Paston, J. C. P. said, " If I give 
^^ lands to a man and his heirs male, — how, if he die, 
'^ and has no issue but a daughter, who has issue a 
^^ son ? I say that the son cannot take as heir male in 
^' the lifetime of his mother, because the donee has a 
^* fee simple by the donor, so that the heirs collateral 
^^ by this gift shall inherit ; for it is not an estate tail, 
*^ because every entail is limited to one line, and when 
'^ that is determined, the entail is determined : but here 
<^ no line is limited, and there is nothing but a remainder 
^' to the nearest heir male of Reginald, and the heirs 
^^ male of his body begotten ; so that though this be an 
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^ estate tail, still the entail ought to commence in the Casks 

^ nearest heir male of R^inald. Then the nearest heir **' ,^"* 

^ male of Reginald would be his son, or his nephew, or Hsims Mau 

<< cousin on his side [cosin de cost] ; so that he will 

^< have a fee simple. And if there were a female who was 

*' next heir of Reginald, she might enter ; so that when 

** the estate of fee simple is in those by virtue of this 

*^ remainder, an estate tail by the said remainder cannot 

« be said to be in them ; for if I give lands to a man 

^ for term of life, with remainder to his heirs male, 

<^ he has a fee simple, and his daughter will take the 

'< lands, if he has no other issue, in the same manner as 

^ if the gift had been to him for life, with remainder to 

^ his right heirs. Also, if land be given for term of 

<< life^ with remainder to his heirs male, and to the 

** heirs male of his body begotten,-— this is an estate of 

** fee simple." 

Cotton, — ^^ It appears to me the contrary ; for if 
^ lands be given to a man and his wife, and to the 
<< heirs male of their two bodies begotten, if the 
** husband has issue male by that wife, yet, though 
^^ he may have issue by a former wife, who is his heir 
^ general, still, by the special gift, the issue begotten 
^ by him on his said wife will have the lands. And in 
^ the same manner, if a gift be made to a man and 
** his wife, and the heirs female of their two bodies 
<< b^otten, still the son by a former wife will not take,*' 
&c. ^' And when lands are given to a man and his heirs 
<* male of his body begotten, the issue of his daughter 
^ will not inherit. That does not resemble this case ; 
** for by this gift a special line is limited, which is 
** interrupted, inasmuch as one of that line is a female. 
^^ But in this case the remainder was to the nearest heir 
'' male of Reginald, so that no line is limited, but 
^ generally : hence it cannot be said that there was any 
'^ interruption, though G. came through a female." 
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Cases Babingiofi agreed, and said, *^ This case is not like 

TO ^< to other gifts in tail ; for this is a devise and a testa- 

HsiM Mau. «« mentary cause, and must be adjudged according to the 
«* will of the testator." 

And in this manner it was subsequently argued, but 
was adjourned. 

III. Lovel's Case, in the 18th Hen. VIII., for which 

see Appendix No. VIII. 

IV. Abraham r. Twig. Hill, 38 Eliz. rot. 789. 

More's Reports, p. 424. 

Peter Dormer of Newbottle was seised of lands in 
fee, and enfeoffed divers persons, to the use of himself 
and the heirs of his body ; remainder to the use of 
Gabriel Dormer and his heirs male lawfully begotten ; 
in default of which, to the use of John Dormer and his 
heirs male lawfully begotten ; in default of which, to 
the use of the right heirs of the said Gabriel for ever. 

Qjiery. Whether by the limitation to the use of 
Gabriel and his heirs male lawfully begotten, and ** pro 
defectu talis exitus ut supra," without the words, 
^* heires males del corps," was an entail or a fee simple 
in Gabriel ; for if an entail, then Peter the devisor, 
being son of Gabriel, was seised in tail, and his grant of 
rent was void ; if fee simple, good. 

All the judges agreed that it was a fee simple, not- 
withstanding the entail, being without the words *^ of 
the body;" and this is not similar to a grant of lands. 
[Nemy entaile pur default de heires del corps mencoD 
en le limitation del use. Et n'est semble al volunt 
de terre.] The reason for this decision was that 
the limitation " to him and his heirs male lawfully 
begotten" was tantamount to his heirs male of his 
body. 
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V. Bbrbsford's Case. Mich. S Jac. — Ck>ke's Seventh owG^wt 

Report J p. 41. to 

This case turned upon the construction of these words 
in a limitation of lands : — 

^ To the use of Aden Beresford, son of James Beres- 
^' ford, and of the heirs male of the said Aden, 
** son of the said Jamesi lawfully begotten." 

It was objected, <^ that Aden the son of James had 
not fee tail but fee simple; for the limitation to him 
is, ^ to the use of Aden, and of the heirs male of 
the said Aden lawfully begotten ;' and here want 
these words, * of the body ' of the said Aden ; so that 
now the limitation is, in effect, * only to the use of Aden 
and the heirs males of the said Aden ;* for the sub- 
sequent words (lawfully begotten) are implied; for 
every heir ought to be lawfully begotten : and a limi- 
tation to one and his heirs males is, without question, 
a fee simple." 

What estate had the said Aden? This was twice 
argued before the two chief justices and chief baron \ 
and it was resolved that he had an estate tail, notwith- 
standing the omission of the words ^< of the body,'' it 
being held that the words were tantamount. 

This case is remarkable for showing what words 
would be deemed to be tantamount to <^ of the body," 
and of the necessity of such words, or words tantamount, 
to create an estate tail.^ 

VL Idle v. Coke. Pasch. 4 Ann. — Salkeld's Reports, 

II. 621. 
^< H., seised in fee of a copyhold, surrendered the same 
to the use of himself for life, and after that event to 
Valentine his son and Alice his wife, * pro et durante 

1 Co. 20 a. 20 b. vol. i. 520, 521. 
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Cases teimino vitarum suarum naturalium et barred et assignat' 
or Gkamts predict* Valentini et AUcie ; et pro defectu talis exitus,' 
Hxims Kali, to the use of himself and his heirs : and it was held, per 
totam curiam, that 

<^ In a gift in tail it must be limited of what body the 
issue is to oome, so as it may appear by express words, 
or something tantamount or equivalent ; and therefore a 
gift to H. and ^ his heirs males/ or a gift to H. and < his 
heirs females,' is not an estate tail, because it is not said, 
nor does it appear, of whose body they are to issue. At 
common law this would not have been a fee conditional. 
And the statute ^ de donis' does not create estates tail, 
but preserves them. A fee at common law was either 
absolute or restrained : those restrained fees were either 
restrained as to duration, as a gift to A. and ^ his heirs 
while such a house stood,' &c., which was a base fee; or 
restrained as to what particular heirs, or of whose body 
issuing, should inherit, which was a fee conditional, and 
is by the statute turned into an estate tail :— ergo, this is 
a fee simple at common law, and is so at this day ; for 
there are words to create an estate of inheritance, but 
none to restrain that to issue, or heirs to the body of 
the party. But a gift to a man and the ' heirs male of 
his body' is an estate tail : so is an estate to husband and 
wife, ^ et haeredibus de ipsis procreatis,' for * de ipsis' is 
tantamount. So if a gift be to H. and his heirs, if he 
have issue of his body, and if he die without heirs of 
his body,' the remainder to himself and his heirs; for 
here is an inheritance created, and it is manifest he 
meant heirs of his body, et voluntas donatoris in charts 
doni sui manifeste expressa de caetero observetur ; and 
this is a necessary implication. (Jenk. 171. 5 Hen. VI. 6.) 
So, if a gift be to A. * et haeredibus suis si haeredes de 
came sua habuerit, et si nullos heredes de carne sua 
habuerit, remainder to the donor.' So, if lands be given 
to A., ^ et si contingat ipsum obire sine haeredibus 

6 



( ixxix ) 

de corpore sdo, remainder to the donor,' is an estate Cases 
tail, per Holt, C. J., though not given to him and his ' ^ 
heirs. Quaere. Hdm BIali. 

*' They agreed Beresford's case^ viz., a feoffment to 
the use of A. for life, remainder to B. and the heirs 
males of the said R lawfully begotten, and for want of 
such issue lawfully begotten, to &c., to be an estate 
tail; for if the said B. is 'de dicto B/ or ' ex dicto B.' 
which is sufficient to denote ex quo corpore, so if it 
were in Latin, < remanere predict. B. et haeredibus de 
dicto R' or < ex dicto B.' But if it were in Latin, 
^ remanere dicto R et hsredibus suis,' or ' haeredibus 
ipsius, et pro defectu talis exitus,' remainder over, it had 
been no estate tail. 

" It was agreed, per Holt, C. J., Powys and Powell, 
Justices, that Valentine and Alice had a fee simple, and 
not an estate tail, because the words * et pro defectu 
talis exitus' import nothing of their dying without 
issue ; it is not said < pro defectu talis exitus de cor- 
poribus dicti Valentini et Alicie,' or < de predict Valen- 
tiiio et Alicia,' but generally ; whereas every heir is the 
issue of some body. If there had been particular words 
expressed, as, * if they die without heirs of their two 
bodies,' there might be reason to turn the express estate 
of fee simple raised into tail, which cannot be altered 
upon a bare implication, the rather in this case because 
of die word assigns; for an estate tail is not an 
assignable estate. (7 Co. 40. Litt. Rep. 344. 1 Cro. 363. 
8 Gro. 478. Plowd. 451. 3 Leon. 5. Hob. 32, 37. 
Ass. 15. 1 Cro. 366. 2 Sid. 41.) Gould, J. contra, 
because the intent of the party was to create an estate 
taU, and the word < of ' in English is equal and 
tantamount to < de' or ^ ex' in Latin.'' 
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EXTRACTS FROM THE « NEVILL CASE,** 
IN COKE'S SEVENTH REPORT, IN REFE- 
RENCE TO THE QUESTION, WHETHER 
DIGNITIES ARE WITHIN THE STATUTE 
" DE DONIS CONDITION ALIBUS," AND 
GOVERNED BY THE SAME RULES OF 
LAW AS LANDS; TO WHICH ARE ADDED 
THE REMARKS IN THE REPORTS OF THE 
LORDS COMMITTEES ON THE DIGNITY 
OF A PEER OF THE REALM, AND OTHER 
STATEMENTS ON THE SUBJECT. 

Nevill's Case. Mic. 2 Jacobi. 7 Coke. 

JfrA«« ^^ ^" ^^^^ term, this case, by the command of the Kio^ 
was propounded to all the judges. Anno 21 Ric. II., 
Ralph Nevill, Lord of Raby^ was, by letters patent under 
the great seal, created Earl of Westmorland, to him 
and the heirs males of his body; which Ralph, by 
Margaret Stafford his first wife, had issue, Ralph Earl 
of Westmorland, to whom Charles late Earl of West- 
morland was lineal heir male of the body of the said 
Ralph the first donee; and the said Ralph the first 
donee, by Joan, daughter of John of Gaunt, Duke of 
Lancaster, had issue George Lord Latimer (for all his 
elder brothers were dead without issue male), from 
whom is lineally descended Edward Nevill^ who now is 
the nearest issue male to the said donee ; and afterwards 
Charles Earl of Westmorland was attainted by out- 
lawry and by parliament of high treason, and died 
without issue male; and now the said Edward Nevill 
claimrd to be Earl of Westmorland. And in this case 
three questions were moved to all the judges of England: 
1. If the said limitation of the said dignity to the said 
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Ralph and the heirs males of his body be within tlie 
statute * De donis conditionalibas,' or a fee simple con- 
ditional at the common law. 2. Admitting that it was 
an estate tail within the said statute, if, by the attainder 
of treason, the estate tail was forfeited by a condition in 
law taciiS annexed to the state of the dignity. 8. If 
the estate of the dignity was forfeited by the act of 
26 Hen. VIII. c. IS; or that the said Edward Nevill, 
as heir male of the body of the first donee, ought to be 
Earl of Westmorland. And these points were argued 
and debated at Seijeant's Inn in Fleet Street by the 
King's Attorney and by the counsel of the said Edward 
Nerill. And as to the first, it was objected that the 
said dignity was not within the statute ^* de donis,** &c., 
tor divers causes. 1. Because it was a great dignity 
derived from the King, as the fountain of all dignity, 
and therefore it is not within the said act, which speaks 
only < de tenement' quae multotiens dantur sub condi- 
^ tione, viz. cum aliquis terr' suam dat alicui viro,' &c. ; 
so tbb dignity cannot be included within this word 
^ tenements' or < land.' 2. The statute saith, < in 
* omnibus praedict' casibus post prolem suscitat' hujusm' 
< feoflBiti habuerunt potestat' alienandi,' &c. But this 
dignity was adherent to the blood of the donee, and 
could not be aliened or granted, neither after nor before 
isBoe ; and therefore such cases of dignities were out of 
the mischief, the words and the intent of the makers of 
the act < De donis,' &c. And the opinion in Manxel's 
oaae^ in PI. G>m., the grant of a thing which doth not 
concern land or tenements, nor exercisable in lands 
and tenements, as an annuity which is personal, is not 
within the statute * De donis^' &c. And it was said 
this dignity was personal, and annexed to the blood of 
the donee, and, by oonseqaence, could not be entailed 
within the said act. But it was resolved by all the 
judges of England, that a name of dignity might be 
entailed within the said act; for in the case at bar 
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Thx it doth concern land, for he was made by the said 

letters patent Earl of Westmorland, who by the com- 
mon law is a great conservator of the peace; and sfaerifi 
are called * Vicecom'/ because in ancient times they 
were as deputies to earls, though now it is changed* 
And therefore such office of dignity of any place doA 
concern land, and therefore may be entailed within the 
said statute, as it is said in PI. G)m. in Manxwell's caie. 
The office of steward, receiver, or bailiff of such a 
manor, may be entailed within the said statute, because 
it is exercisable within lands, 5 Edw. IV. The office of 
Marshal of England was entailed, 1 Hen. VII. 28 b. 
An estate tail may be of a fostership, 18 Edw. III. 87* 
The office of seijeancy, or custody of the church of 
Nichol', was entailed, 82 Hen. VI. 28. The earldcmi 
of Shrewsbury was entailed to J. Talbot, Knight, and 
the heirs male of his body. And I have seen a parlia- 
ment writ, in ann. 27 Hen. VI., by which Bromflet was 
summoned to parliament by the name Lord Vesej, 
with limitation in the writ to him and the heirs males of 
his body. And it is to be known that, as in ancient 
time, the senators of Rome were elected a censu of 
their revenues, so here, in ancient times^ in conferring 
of nobility, respect was had to their revenues, by which 
their dignity and nobility might be supported and 
maintained. And therefore a knight ought to have 
20/. land per annum, a baron thirteen knights' fees and 
a quarter, an earl twenty knights' fees ; (for there wa« 
not any duke in England from the time of the Conquest 
until 11 Edw. III., and the Duke of Cornwall was the 
first duke after the Conquest in England ;) and that 
appears by the statute of Magna Charta, c. 2. For 
always the fourth part of such revenue, which is 
requisite by the law to the dignity, shall be paid to the 
King for a relief; as the relief of a knight is 5/., which 
is the fourth part of 20/., which is a knight's revenue; 
and the relief of a baron is 100 marks^ which is the 
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fourth part of his revenue, viz. 400 marks, and includes ^^ Thc 
thirteen knights' fees and a quarter ; and the relief 
of an earl is 100/., which is the fourth part of 400/., 
which is the revenue of an earl. And it appears by the 
records of the exchequer, that the relief of a duke shall 
amount to 200/., and, by consequence, his revenue 
ought to be 800/. per annum ; and that is the reason in 
our books that every one of the nobility is presumed in 
law to have suflScient freehold, * ad sustinend' nomen et 
onus.' Vide 8 Hen. VI. 48. llHen.IV. 15. i4Hen.VI.2. 
See the Countess of Rutland's case, in the Sixth Part 
of my Reports. Vide Camd. f. 107. ^ Nee dum 

< hsereditaria fuit hsec dignitas (sc. Comitis) verum cum 
* Gulielm' Normanus, jam victor, summam rerum in 

< hoc regno administraret, comites creati sunt feudales, 
^ hsereditarii et patrimoniales, ut in antiquis cartis 

< Tidere est, de tertio denario comitat', i. qui de 

< pladtis proven' in eod' comitatu.' And every baron, 
aud other of nobility, is always created of some place ; 
and now to what value the said old rents, in the time of 
Henry the Third and Edward the First, at this day do 
amount to, every one knows. And so it was clearly 
resolved, that the dignity in the case in question was 
within the statute ^ De donis conditionalibus ;' and with 
this resolution agree divers precedents, and the expe- 
rience and practice always used ; for the earldom of 
Northumberland was entailed by Queen Mary to 
T. Percy, and the heirs males of his body ; and for 
fault of such issue, that H., his brother, should be earl, 
to bim and the heirs males of his body ; and in that 
ease^ by the attainder of T. of treason, H. was, after 
bb death. Earl of Northumberland by force of his 
remainder, and his issue enjoy it at this day. So 
A. Dudley was, by Queen Elizabeth, created Earl of 
Warwick, to him and the heirs males of his body ; and 
for de&ult of such issue, that R., his brother, should be 
early to him and the heirs males of his body : and 
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Tra R. was created Earl of L. in tail, with such limitation 

NxTiLL Cask. i*iia i i « 

to his brother A. ; and many other precedents are to 
the same eiFect." 

<< At the common law, before the statute * De donis 
conditionalibus/ if lands had been given to one and the 
heirs males of his body, in that case as well the donor 
as the donee had a possibility, the donor of a reverter, 
if the donee died without issue male, and the donee to 
have power to alien, if he had issue male. For if the 
donee had issue a son, now to some intent the condition 
was performed, for ^ post prolem suscitatam/ he had 
* potestatem alienandi ;' and the reason thereof was, 
because he, having a fee simple, and having issue, bis 
issue could not avoid the alienation, because he claimed 
fee simple, whereof his father might bar him. And 
although the donee, and his issue also, after such alien- 
ation, died without issue, yet the donor, who had but a 
possibility or condition in law, and no reversion or 
estate in him, could not recover the land against the 
alienee ; for by the having of issue the condition was 
performed as to this intent, sell, to make an alienation. 
But in the same case at the common law, if the donee 
had issue a son and died, yet the son had not an 
absolute fee simple in him, but only the same power 
which his father had, sc. to alien ; and if such issue 
died without issue, and without any alienation made, 
the land shall revert to the donor, as Brian held, 
12 Edw.IV. 3. and J 8 Edw.III. 46., by Huse. For a 
collateral heir who is not of the body of the donee 
is not within the form of the gift, the limitation being to 
the heirs males of the bodv of the donee ; which liraita- 
tion of heirs males of the body doth exclude all 
collateral heirs to inherit: but the policy of the law 
was, to give power after issue to alien for two causes; 
one, that the estate of a purchaser should not be avoided 
by a remote possibility, sc. if the donee and his issue 
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also should die without issue. 2. If he, having a fee ^^^'J^CAit. 
simpley should not have power after issue to alien, it 
would be in a manner a perpetuity, and a restraint of 
alienation for ever, which the common law, for many 
causes, will not suffer ; and in 4 Hen. III., Formedon 64., 
it is adjudged, that where lands were given in frank- 
marriage, and the donees had issue and died, and after- 
wards the issue died without issue, that his collateral 
heir should not inherit; for the donor recovered the 
land in a formedon in the reverter :. and in the said 
case, if the donee had issue two sons, and died, and the 
elder son had issue a daughter, and died without issue 
male, the younger son should inherit a fee simple, ^ per 
formam doni' at the common law : so if the lands were 
giv^n to one and to his heirs females of his body, 
and he had issue a son and a daughter, and died, 
the daughter should inherit an estate in fee simple * per 
formam don'u* And mark well the statute * De donis,' 
&C., doth not create an estate tail, but of such estate as 
was fee simple conditional, and descendible in such 
form at the common law, as now, by the statute, 
the land shall descend ; and the only mischief was, that 
the donee, after issue, had power to alien in disinherison 
of his issues, and bar of the reversion : but it doth appear 
by the said act, that although the donee had issue, yet 
be had not an .absolute fee, so that the collateral heir 
of the issue should inherit ; for the words of the act are, 
^ Et praeterea cum deficiente exitu de hujusm' feoffatis, 
^ tenement' sic datum ad donator' vel ad ejus haered' 

* reverti debuit per form' in carta de dono hujusm' 

* expressam, licet exitus, si quis fuerit, obiisset, per 
< factum tamen et feoffamentum, &c., exclusi fuerunt 

* hucusque de reversione,' &c. ; by which it appears, 
that if the heir in tail dies without issue, and without 
any alienation made, that the land shall revert, and, by 
consequence, shall not descend to the collateral heir, 

• SOEdw. I. Formed. 65. If the donee in tail had 
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aliened before the statute, and afterwards bad issue, and 
then the issue died without issue, the land should 
revert; for he had not power to alien at the time of 
the alienation ; but such alienation should bar the issue, 
as it is adjudged in 19 Edw. 11. Formed. 61., because 
he claimed fee simple. 

^^ N.B. — These rules yet hold place in case of a grant 
of an annuity to one and the heirs males of his body, 
and all other inheritances which are not within the 
statute ' De donis conditionalibus.' " 
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Upon this Case, and on the question generally, 
whether Dignities are within the statute ^* De donis," 
and subject to the same rules of law as lands, the fol- 
lowing important observations occur in the Reports of 
the Lords Committees on the Dignity of a Peer of the 
Realm : — 

^< It has. been asserted, that the dignity of peer of 
the realm may be a tenement within the provisions 
of the statute of the 1 3th of Edward I., commonly 
called the statute ^ De donis conditionalibus ;' and tbb 
assertion seems to require particular attention, especially 
in consequence of the sanction which the assertion has 
received by the high authority from which it has been 
supposed to have originated, and the cases in which 
it seems to have been considered as warranted by 
that authority. The first trace which the Committee 
have found of this assertion is in Sir Edward Coke's 
Reports. In that publication it is stated, that in the 2nd 
oF James I. (and consequently prior to the opinion 
given by the judges on the claim to the barony of 
De Grey, before stated,) a case was, by the King's 
comniand, propounded to all the judges of England, 
upon which three questions were moved ; first, whether 
a limitation of the dignity of Earl of Westmorland, 
granted, by letters patent in the 21st of Richard XL, 
to Ralph Nevill Lord Kaby, and the heirs males of 
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his body, was within the statute ' De donis condition- OviftVAnoirt 
alibus,' or a fee simple conditional at the common kx^lJcIu. 
law: Secondly^ admitting that it was an estate tail, 
within that statute, whether by attainder of treason the 
estate tail was forfeited, by a condition in law tacite 
annexed to the state of the dignity : Thirdly, whether 
the estate of the dignity was forfeited by the act of the 
26th of Henry VIII. cap. IS. The Committee have 
endeavoured in vain to discover any trace of the pro- 
ceeding to which Sir Edward Coke thus refers, in any 
public office, or in any document whatsoever, except 
his printed Report ; and indeed the Committee have not 
been able to ascertain, in any satisfactory manner, the 
person represented by Sir Edward Coke as having so 
claimed the dignity of Earl of Westmorland.'* — Third 
Beport, pp. 32, 33. 

<< As the Committee have been unable to discover what 
was the nature of the proceeding in which reference 
was made by the King to the judges, or any document 
relating to the subject, except this Report, and the 
notice taken of it as after mentioned, they are not able 
to state what were the terms of the report made to the 
King on ^he subject. Much of the matter contained in 
Sir Edward Coke's printed Report may have proceeded 
ooly from Sir fxiward Coke himself; an objection which 
has on other occasions been made to his Reports, and 
which is strongly stated with respect to this case in 
Shower's Report of Lord Purbeck's case. The answer 
given by the judges to the King, therefore, may have 
been simply, that the dignity was forfeited by the 
attainder, and that Edward NeviU, the claimant, sup- 
posing him to have been the heir male of the body of 
Ralph Nevill, created Earl in the t^lst of Richard II., 
had therefore no right to the dignity. For this purpose 
it was not necessary to determine whether the dignity 
was a tenement within the statute * De donis' or not, if 
the judges were of opinion that the dignity was forfeited 
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OasuTATioM independenily of tlie effect of the statute of the 26th of 
Nk^'casi;. Henry VIII. lodeed they could not have detennined 
otherwise, without declaring that many dignities which 
had been considered as forfeited by attainder of treason 
before the statute of Henry the Eighth, had not ^been 
forfeited by snch attainder. 

^ The authority of the opinion thus stated as the 
opinion of all the judges in the 2nd of James L9 that a 
dignity, and particularly the dignity of Earl of West- 
morland, which had been created in the 2Ist of 
Richard II., as before stated, (either by letters patent 
or by investiture, the &ct of investiture and the limita- 
tion of the dignity being testified by letters pat^it,) was 
within the statute * De donis conditionalibos,'* was 
contested in the Viscount Purbeck's case^ in Shower's 
Parliament Cases ; and the Report of the proceeding 
in Nevill's case, published by Sir Edward Coke, was 
strongly observed upon in argument in that case. The 
same Report appears also to have been the subject of 
animadversion in a reading of James WhiUock, in the 
Middle Temple, in 1619, of which there is a copy in 
the Hargrave Collection in the British Museum ; Whit- 
lock strenuously contending that titles of honour are 
not within the provisions of the statute ^ I>e donis 
conditionalibus,' denying the assertion of Sir Edward 
Cokey that the matter was argued in Nevill's case before 
it was resolved, and declaring that, to his knowledge^ 
the contrary was the fact. In the Viscount Purbeck's 
case it was asserted that a dignity was not within the 
Statute of Fines, and the dignity therefore not destroyed 
by a fine levied to the King, as before stated ; and the 
House resolved accordingly. The assertion, that the 
dignity of peer of the realm could not be aliened or 
granted before or after issue born of the grantee, was 
not controverted in NevilPs case, or rather it was admit- 
ted ; and if that was the rule of law before the statute 
^ De donis conditionalibus,' as applied to a dignity of the 



( Ixxxix ) 

nature of that granted to Ralph Nevill, it is clear that OMsmvATiom 

soch a dignity was not within the mischief intended to jj^Jcln. 

be remedied by the statute ; and it does not seem to 

have been ever conceived that such a dignity could be 

so aliened^ though it was conceived that it might be 

surrendered to the Crown, of which instances are after 

stated. Upon referring to the statute itself, the language 

used seems inapplicable to a mere dignity inherent in 

the blood of the grantee, having its origin in the mere 

act of the Crown, whether created by actual investiture, 

testified by letters patent, or created by patent merely, 

or by writ and investiture without patent; the only 

evidence of the creation being in each case matter of 

record^ and the fact of creation being in each case to 

be tried by record, and the dignity so created being 

incapable of being claimed, except by a person who 

oould make himself heir of the person first ennobled by 

Aat record ; all which seems to have been admitted by 

the terms of Sir Edward Coke's Report, as he has 

expressly stated that Edward Nevill claimed to be Earl 

of Westmorland, ' making himself heir male of Ralph, 

' the first ennobled by the name of Earl of Westmorland 

^ of record, by a grant to him and the heirs male of his 

< body^ and claiming according to that record by which 

* his title was to be tried/ 

^ The statute apparently applies to tenements granted 
with a condition expressed, that if the grantee should 
die without such heirs as should be specified in the 
grant, the tenements so given should revert to the 
donor or his heirs ; to grants of tenements in frank 
marriage, in which grants such condition was implied 
from the nature of the gift ; and to express grants to a 
man and the heirs of his body, in which case the dis- 
appointment of the will of the donor is noticed as the 
hardship complained of. The statute then states, that 
in all such case8> afler issue begotten and born between 
tbem to whom lands were given on such condition, the 
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Obseevatiovs feoffees, before that tim^ had power to alien the land 
NxTiu.'clsK. ^® g*ven, and to disinherit the issue, contrary to the 

minds of the givers, and contrary to the form expressed 
in the gift : and further, when failing the issue of per- 
sons so enfeoffed, the tenement ought to revert to the 
donor or his heir, by the form of the gift, eispressed in 
the deed of gift; yet by the deed and feoffment of them 
to whom the tenement was so given on condition, the 
donor and his heirs were excluded from the reversioD, 
which was manifestly repugnant to the form of the gift. 
** The statute, therefore, clearly applies to somethii^ 
which had existence prior to the grant ; to a tenement 
of which the grantor was seised in fee simple at the 
time of the grant, and out of which fee simple the 
grantor might grant limited interests, so that on failure 
of persons capable of enjoying such limited interests, 
the ancient fee simple would revert to the grantor or 
his heir, according to the estate which he had prior to 
the grant. Whereas a dignity granted by the Crown to 
a man and his heirs, general or special, has no existence 
prior to the grant — it is created by the grant; and 
failing the persons in whose favour it is granted, it 
ceases to exist. Whitlock, in the reading before men- 
tioned, observes, that the statute would apply to feudal 
baronies, consisting of lands, to which the dignity might 
be annexed ; for as the lands were capable of alienation, 
and therefore might be entailed, the dignity annexed or 
incident to the lands must follow the title to the lands ; 
but denies that a personal title of honour, which follows 
the person, and which he distinguishes as * jus sanguinis 
incommutabile,' is within the statute; and he remarks, 
that even the * pensio honoraria,' or annuity given upon 
creation of such a dignity, * ad statu m et dignitatem 
supportandum,' cannot be aliened from the title of 
honour; for which he cites 6 Hen. VIII. 2., Sir Richard 
Empson's case. 

'* It cannot be contended, and in Nevill's case, ts 



( xci ) 
rqmrted by Sir Edward Coke, it does not appear to OMUTAnom 



have been contendedi that the mischiefs recited in the ^ ^" *!!f 

' Nxmx Cam. 

statote, and which it was proposed by the statute to 
remedy, were mischiefs which could exist in the case of 
m mere dignity granted by the King to a man and the 
heirs general of his body, or to special heirs of his 
body; which dignity could not in any manner be 
aliened by the grantee, but must cease on failure of the 
heirs specified in the grant. If, indeed, in the ISth of 
Edward L, there existed dignities by tenure, that is, 
if lands or tenements were holden immediately of the 
Crown to which a dignity was incident by prescription, 
or the duties of a peer of the realm were reserved as a 
service and condition of tenure, it is true, as Whitlock 
observes, that the land so given might be aliened, as 
c»ther land holden immediately of the Crown might be 
aliened ; and the land, therefore, might be the object of 
die statute. But the original gift must in that case be a 
gift of the land; and an alienation, in fraud of the terms 
of the gift> and prohibited by the statute, must be an 
alienation of the land to which the dignity would be 
merely incidental ; and any proceeding under the autho- 
rity of the statute, to avoid the alienation, must be a 
proceeding to recover the land, in which the dignity 
(if incident to the tenure of land) would not be named 
io the writ, but the land only would be named. It 
may be well doubted whether, in the 13th of Edward I., 
the dignity of an earl, or even the dignity of a baron, 
as a name of dignity, was considered as an incident to 
land, either by prescription, or as a condition of tenure; 
bat whatever may have been then the law with respect 
Io Uuids which have been termed earldoms or baronies, 
whether the dignity of a peer of the realm was then 
eonsidered as a necessary consequence of law following 
the possession of such lands or not, it must be a very 
difierent question whether the statute could be appli- 
cable to a dignity in gross, created by investiture, or 
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OHEmTATioKs gTsnted by letters patent, in the 21st of Richard II.; 

Nk^uCask. incapable of alienation, and inherent in the blood of the 
grantee, which the dignity of earl granted to Ralph 
Nevill was, and was admitted to be by the very 
terms of the claim made by Edward Nevill, as stated 
in Sir Edward Coke's Report In the ISth of 
Edward I., a dignity vested in a man and the heirs 
general or special of his body seems to have been con- 
sidered as capable of being surrendered to the Crown, 
as the dignity of Earl of Norfolk was surrendered by 
Roger Bygot to the King, though probably a mere 
personal dignity, created by patent and investiture, and 
to which the third penny of the pleas of the county of 
Norfolk, or an annuity in lieu, was annexed ; and there 
are instances of such surrenders to the Crown in subse- 
quent reigns, though the resolution of the house in 
1640, and the subsequent resolution in the Viscount 
Purbeck's case in 1678, have treated such a surrender, 
generally, as of no effect ; and such must now be deemed 
the law. But it does not appear that such a dignity (if 
capable of being surrendered to the Crown) was ever 
considered as capable of alienation to another. For the 
case of Arundel, in which the dignity was claimed as 
incident to land, cannot be considered as an exception ; 
because the land being capable of alienation, if the 
dignity was incident to the land, it must necessarily 
follow the alienation of the land, as observed by Whit- 
lock ; and no doubt seems to have been entertained at 
any time, that the continuance of a mere dignity granted 
by the Crown, by investiture, by patent, or by writ, 
depended on the existence of issue of the grantee, 
capable of taking it by inheritance under the express or 
implied terms of the grant ; or that any person, except 
the issue of the grantee described in the grant, or whose 
right of inheritance was implied in the case of a peerage 
created by writ without special limitation, could claim 
the dignity; or that upon failure of such issue of the 
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gniDtee^ the dignity would not cease to exist. The mis- ^^^^^*^"* 
chief, therefore, proposed to be remedied by the statute Nxyill Came. 
could not apply to such dignities, and especially to 
dignities granted by letters patent, limiting the dignity 
to heirs male of the body of the grantee, as expressed 
in the patent testifying the grant of the dignity of earl 
to Ralph Nevill and the heirs male of his body, under 
which patent Edward Nevill claimed. 

<* The several enactments of the statute are in terms 
inapplicable to such a dignity. The first enactment is, 
* that the will of the giver, according to the form of the 
' deed of gift, manifestly expressed, shall be thenceforth 
< observed/ This enactment was unnecessary with respect 
to a dignity granted by letters patent, which certainly 
could never be enjoyed except according to the terms 
of such letters patent, and with respect to which the 
will of the grantorj as expressed in the gift, must be 
observed. To this provision are added the words — 
so that they to whom the tenement was so given, 
under condition (sic fuit datum sub conditione), shall 
have no power of alienating the tenement so given, 
*<quo minus," it shall remain to their issue to whom the 
tenement shall have been so given, after their death, or 
to the donor or his heir, if issue should fail, by this that 
there should be no issue at all, or if there should be 
any issue^ it should fail by death, the heir of such issue 
failing.' These words evidently apply to something 
given to the donee upon condition that he should not 
do an act which, without the restraint of the condition, 
be might do ; and they are therefore applicable to a 
grant of something which might be aliened, but of 
which alienation was restrained by the form of the gift. 
But they are wholly .inapplicable to a dignity granted 
by patent, which those to whom it may be limited by 
the terms of that patent, and those only, can ever 
enjoy ; and being an hereditament created de navoj it 
.can have no existence but according to the terms of its 
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crcartioii, and mart cease to cxBl the moment thae 
dioiild be a &Oiire of those to whooi it might be gireo 
by the words of the patent. The next pnmsioo in the 
ftatnte is» < that the second husband of any soch womao 

* (hojnsmodi mnlierisX' apparemij applying to the cmei 
stated in the preamble to the statute, of gifts to a man 
and woman, and the heirs of their bodies, or a gift in 
frank marri^e, ' shall have nothii^ in the tenements 

* so giren imder conditi(»y after the death of his wifeb 
' by the law of England ; nor the issue of the second 

* husband and wife, hereditary succcKion ; but imme- 

* diateiy after the man and woman to whom the ten^ 
^ ment was so given, it should go to their issuer or to 

< the donor or his heir/ At this day a second husband 
may be tenant by the curtesy of lands granted to a 
woman and the heirs of her body, though the second 
husband diall not be tenant by the curtesy of lands 
given to the first husband and the wife and the heirs of 
their bodies, because the issue of the second husband 
by the wife can never inherit such lands ; but it has 
long been decided that no husband can be tenant by the 
curtesy of a dignity vested in his wife and the heirs of 
her body ; and it may be doubted whether such tenancy 
by the curtesy of a dignity was ever allowed as a right, 
though the Crown has given the dignity, by special 
summons or other mode of grant, to the husband in the 
lifetime of his wife. 

** The act proceeds to state, that as in a new case 
a new remedy should be provided, there should be 
granted to the persons requiring them the writs specified 
in the act, adapted to the case. The writs specified in 
the act are in the common form of the common law 
writ) called the writ of ^ praecipe quod reddat,' with such 
variations as the case required. ^ Command A. that 
^ justly he render to B. the manor of F., with the 
^ appurtenances, which C gave to such a man and such 

< a woman, and to the heirs of the said man and womaa 
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« ittaii^ ; or which C. gave to such a man in frank o««»YATBMtt 

< marriage/ Mimx C 

^ It was never imagined that a dignity could be the 
fobject of such a writ. The writ supposes possession by 
another (against whom the writ is directed) of that 
which the demandant requires to be rendered to him 
and there can be no such possession of an honour, even 
by a person lawfully entitled to it, as could make him a 
tenant, in the eye of the law, against whom a writ of 
^praecipe quod reddat' could be brought* This appears 
from the opinion of the judges delivered to the house in 
164pOy on the claim of Mr. Longueville, stated in the first 
diyision of this Report ; but it may be important to state 
more fully in this place what passed on that occasion. 

<< On the 29th of January 1640, on the claim of 
Mr. Longueville of the baronies of Grey of Ruthyn and 
of Hastings, referred to the bouse by the King, it was 
ordered by the house, ' That the judges severally do 

< deliver their opinions therein, on the "possessio fratris,'' 
^ on the 1st of February next.' Accordingly, on the 
1st of February, the judges delivered their unanimous 
opinion, < that there cannot be a possessio firatris in 
' point of honour/ The question put to them by the 
boose seems, from the entry on the Journals of the 
1st of February, to have been ^ Whether a possessio 
* fratris can be upon a barony by writ ;' but their 
answer was given in the general terms before stated, 
incloding necessarily a barony by patent as well as 
a barony by writ ; and consequently declining to make 
m distinction which may have been aimed at in the 
question, the baronies claimed having been claimed 
as baronies by writ Mr. Longueville at first claimed the 
dignities of Hastings and Ruthyn as heir of Reginald 
Grey; and his petition alleged, that Reginald Grey 
daimed the title of Lord Hastings, as derived from 
ESiidbeth his mother, daughter and heir of John Lord 
^'^sCings; and that he claimed the title of Ruthyn 
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OHEEVATioin from Roger Lord Grey of Ruthyni bis father, who 
Msmi^clai. ^PP^&rs to have been summoned to parliament in the 

18th of Ekiward 11.^ by writ directed * Rogero de 
Grey.' The title of Hastings could not prqperly be 
claimed by Mr. Longueville^ or by the Earl of Kent, 
who opposed his claim. It was represented by the earl 
as merely titular in his ancestors, Earls of Kent ; and 
the claim at length was abandoned by Mr. Longueville, 
who, though heir of the whole blood of John Lord 
Hastings, Earl of Pembroke, was not heir of John 
Hastings, summoned to parliament in the 49th of 
Henry the Third, or of John his son, From one of whom 
the f^rl of Pembroke must have derived his right Co 
the dignity of Lord Hastings. 

^< In CoUins's Collection, the argument of the Lord 
Chief Justice Brampton, who probably alone delivered 
the opinion of the judges, as that opinion was unani* 
mous, is given as received by the collector from the son 
of the chief justice, and probably, therefore, as found 
amongst the chief justice's papers. 

^^ In that argument the chief justice is represented as 
having said that, he thought a barony was such an here- 
ditament as the maxim of a ^ possessio fratris ' did not 
extend to. That the maxim, ' Possessio fratris fieicit 
sororem esse heredem de feodo simplici,* did not 
extend to every hereditament; that it extended only to 
such hereditaments whereof a possession might be gained 
by entry or by pernancy of profits ; that entry is * pedis 
positio,' into lands and messuages ; pernancy of profits, 
by taking the explees, that is, the commodity, or fruit, 
or profit which that hereditament doth naturally yield, as 
of rents, the payment or pernancy of rents, &c. &c. So 
that where a man, in pleading, doth allege a seisin, it is 
not enough to say that the ancestor was seised, but that he 
was seised ^ capiendo inde explet,' viz. if it be of lands, 
the herbage, &c. ; so that of an hereditament where- 
unto there can be no entry, or which doth not naturally 
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yield any expiees, any fruit or profit, of such an here- OwimfATfoMi 

ditamenty the rule of ^ possessio fratris' cannot hold, i^gniL Cub. 

because the possession cannot be gained of such an 

beredttament, neither by entry or pernancy of profit. 

Besides, of such things whereof a possession may be 

gained, the possession doth make a title; but when 

possession cannot gain a title, there possession cannot 

give a title,' &c. The argument proceeds to give 

various instances to illustrate the position, and then 

adds : — < now a barony is an hereditament of this kind ; 

there can be no possession gained of it, — there can be 

no entry ; it is not of that kind ; it doth yield no 

czpleea, profit, or other fruit It hath been said^ that 

the sitting in parliament may be as an actual possession. 

There is, incident to this great dignity, an office or 

aorvice of great trust and honour, as jurisdiction, and 

vote, and voice in parliament. The sitting there is but 

an exercise and performance of the service, and not any 

profit of the honour. Admit a baronet might be 

granted to one and his heirs, can there be any ^ possessio 

fratris' of that, or can he have any more or other 

poasetsion than he had by the first gift or creation ? 

There is no office or hereditament at all incident 

to that Another reason why there can be no ^ pos- 

sessio fratris' of a barony is, the title to every barony 

must be by record; baron or no baron must be tried by 

record : so that whosoever shall make a title to a 

barony must resort to the record^ and begin his title 

there, and so, consequently, must make himself heir to 

the person first ennobled by that record, which the 

daughter cannot do, notwithstanding the possession of 

the brother; for she is not heir to the first ancestor, but 

the brother of the half blood.' 

^ It is evident from this argument, attributed to the 
Lord Chief Justice Brampston, when delivering the 
opinion of all the judges to the house on the question 
put to theni> and therefore in some degree to n« 

g 
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Obsertatiovs considered as the opinion of all the judges, that a 
NiviLL Cah. barony, whether created by writ or by patent, could 
not, in their judgment, be aliened. That such was 
understood to be the consequence of the opinion of the 
judges may be gathered from the entry on the Journals 
immediately following that opinion, in these words: 
^ And upon somewhat which was spoken of in the 
^ argument concerning a power of conveying away of 
^ honour, it was resolved on the question, nemine cam* 
' trcLdicerUey that no person that hath any honour in 

* him, and a peer of this realm, may alien or transfer 

* the honour to any other person/ This was followed 
by the resolution * That no peer of this realm can 

< drown or extinguish his honour (but that it descend 

< to his descendants) neither by surrender, grant, fine, 

< nor any other conveyance to the King;' thus declaring 
the inalienable quality of a dignity in the strongest 
manner. 

^^ That all the judges concurred in the positions in 
the Lord Chief Justice Brampston's argument may be 
collected from the Report of the Lord Grey's case, by 
Sir George Croke, then one of the judges of the King's 
Bench (8 Cro. 601,), in which be states that all the 
judges resolved th^t there .w^s not any ^ possessio 
fratris' of a dignity ; for the ypunger son is < haeres 
natus,' and the sister only ^ haeres facta,' by the posses- 
sion of her brother, of such things as are in demesne, 
but not of dignities and such like, whereof there cannot 
be an acquisition of the possession. This note of 
Croke refers to Co. Litt. 15 b. and 3 Co. 42 a. Rat- 
clifTe's case, which was in the 34th of Elizabeth. In 
his Report of RatcliflFe's case, Sir Edward Coke ob- 
serves, that if the King, by letters patent, creates one a 
baron, and gives the dignity to him and his heirs, and 
he hath issue a son and a daughter by one venter, and 
a son by another, and dies, and afterwards the elder son 
dies without issue, in this case the dignity shall descend 
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to the younger ; for it cannot be said that the elder son OviKTAnoifi 
was in possession of the dignity no more than of his j^^' *cl«. 
blood, for the dignity is inherent to his blood; and 
neither by his own act nor by the act of any other doth 
he gain more actual possession (if it may be so termed) 
than by the law descended to him; and thus the 
younger brother shall make himself heir to his father 
and not to his brother ; so that the word ^ possessio/ 
which is but * pedis positio,' extends only to things of 
which a man, by his entry or other acts, may get 
the actual possession. Sir Edward Coke adds, < Littleton 
saith, Possessio fratris de feodo simplici;' and these 
words, * feodum simplex,' exclude estates tail. On this 
it may be observed, that before the statute ' De donis 
conditionalibus,' a grant of land to a man and the heirs 
of his body was a fee simple conditional at the common 
law, depending on the condition of his having heirs 
of his body ; and that the grantee had power to alien 
the land after issue bom, as a fee simple, in disinherison 
of the issue. After the statute the right of the issue 
might be barred by warranty and other means, or lost 
by lachtsse and by the operation of the statutes for 
limitation of actions, all of which bars are founded 
oo adverse possession ; such possession, too, might be 
gained by disseisin, intrusion, or other wrongful act, 
which cannot be said of a dignity. Sir Matthew Hale 
qipears to have made a note in his Coke upon Littleton, 
in which he seems to have expressed himself in a 
manner which might lead to an opinion that he con- 
ceived that there might be a feudal title of honour, and 
that in that case there might be * possessio fratris,' be- 
cause the title is annexed to the land ; and this accords 
with Whitlock's observation before stated. It does 
not appear at what period of his life that note was made 
by Sir Matthew Hale : it may have been made in the 
coarse of hb early reading, and he may have meant 
merely^ that if there existed a dignity incident to the 
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feudal tenure of lands, as the possession by the elder 
brother of the lands would give those lands to his sister 
of the whole blood, in prejudice of the younger brother 
of the half blood, the dignity would in that case also 
necessarily go to the sister as an incident to the title to 
the lands. But Sir Matthew Hale, when chief baron, 
was one of the judges attending the King in council, oo 
the claim of the dignity of Fitzwalter, and apparently 
concurred in the opinion that at that day barony by 
tenure did not exist. Judge Dodderidge, in his argu- 
ment on the claim of the earldom of Oxford and office 
of great chamberlain, observed, ^ that there be many 
^ things granted in fee simple which cannot be aliened,' 
and he instances foundcrship and homage auncestrd. 
These, he said, descend in the blood, and can be no 
object of possession to constitute a sister of the whole 
blood heir by the possession of her brother. 

*< If the dignity of peer of the realm is an here- 
ditament which cannot be aliened or extinguished by 
any means, and is incapable of that species of possession 
which may create a title, but must descend in the blood, 
according to the terms of the record by which it has 
been created ; if a person claiming such a dignity must 
claim as heir of the person first ennobled by that 
record, and if the title to the dignity must be tried by 
that record ; it seems difficult to conceive how it can be 
deemed a tenement within the statute * De donis condi- 
tionalibus/ the sole object of which was to prevent the 
effect of alienation. The remedy •provided for issue in 
tail by that statute, in the case of alienation of a tene- 
ment within the intent of the statute, is a writ to recover 
the thing aliened, which would not be applicable to 
that of which there could be no alienation ; and the 
writ supposes possession of the thing to be demanded by 
a wrong- doer, and requires the wrong-doer to deliver 
possession to the demandant; whereas of a digni^, 
according to the opinions before stated, there couid be 
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no such possession. The very form of the writ given OmE^^Anovt 
seems to demonstrate, that if there could be no posses- Nimx clit. 
sion of a dignity of peer of the realm to give tide 
to that dignity to a stranger^ and prevent its devolution 
from time to time to the true heir of the person to 
whom the dignity had been first granted^ the remedy 
was inapplicable to the subject. There could be no 
person to whom the writ could be directed. The writ 
given is called a writ of formedon in the descender ; 
and if such a writ could be brought to recover the dig- 
nity of a peer of the realm^ the writ must be directed to 
some person in possession of the dignity. If locality in 
England could be annexed to the dignity, the writ must 
issue from the Chancery, and it must be returnable 
in the court of Common Pleas. If locality in Wales 
could be annexed to the dignity, the writ must issue 
from the Chancery of the district, and it must be 
returnable in the court of Great Session. Upon issue 
joined, the record by which the person first ennobled 
by that name of dignity was so ennobled must, in the 
first place, decide the right in point of law ; and so far 
the trial of the right must be by that record, and by that 
record only. But if there arose any question of fact in 
deducing the pedigree of either party from the person 
io first ennobled, that question of fact must still be 
firanded on that record ; namely, whether the claimant, 
or the person against whom the writ was brought, was 
the heir of the first grantee, according to that record. 
That fact (the onl^ one which in such case could be in 
question) must, on such a writ, be tried by the country ; 
Uiat is, by a jury of the district in which the venue was 
laid, which district must be that in which the place 
(if any) was with which the dignity might be supposed 
to be connected : and if, on the trial, the demandant 
were found to be heir of the first grantee, and obtained 
a verdict accordingly, the judgment awarded thereupon 
must be the judgment of the court of Common Pleas or 
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OBsiKVATioys of the court of Great Session in Wales; and die 
Nev^lJcasi. judgn^^nt of both must be liable to a writ of error to 
reverse the judgment in a superior court. Upon that 
judgment, if affirmed, possession ought to be delivered 
to the demandant by the sheriff of the district in which 
the venue was laid. But no such possession could be 
delivered of a dignity, for a dignity is incapable of that 
species of possession which the sheriff could deliver* 

*' In the case of the barony of De Grey, the house 
determined that Ruthyn was not a distinct dignity, and 
that it made no part of the title of dignity to which 
Mr. Longueville had right; that his title was simply 
that of De Grey, and, therefore, that the dignity had no 
connexion with any place. But if Ruthyn had made a 
part of the title, which, according to Sir Edward Coke's 
Report of Nevill's case, was deemed essential to make a 
dignity within the provisions of the statute ^ De donis,' 
it may be asked, how could Mr. Longueville have jnro- 
ceeded under the provisions of the statute to recover the 
dignity which he claimed ? To whom could a writ for 
that purpose have been directed, and what must have 
been the thing demanded ? Must the proceedings have 
been in the court of Great Sessions in Denbighshire^ 
where Ruthyn was ? Must the writ have issued out of 
the Chancery there ? Must the venue have been laid in 
Denbighshire ? Must the trial of the right have been 
by a jury of that county? And if they had given 
a verdict in favour of Mr. Longueville, and the court of 
Great Sessions had given judgment accordingly, was 
possession to be delivered by the sheriff of the county of 
Denbigh, and of what was the sheriff to deliver pos- 
session, and by what means ? But if the name of dig- 
nity had been that of Grey of Ruthyn, would the 
possession of Ruthyn give to Mr. Longueville the 
dignity, or would a judgment on a writ demanding 
merely the property known by the name of Ruthyn, and 
execution upon that judgment, have given him the 
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dignity? The family of Grey had been owners of Ommvatioiw 
Rathyn ; but Ralph Nevill, created Earl of Wcstmor- N«m.L cl»«. 
landf was not owner of the county of Westmorland. 
That county was in the King's hands, and Ralph Nevill 
had only a grant, by patent, of 20/. a year, payable by 
the sheriff out of the issues of that county to support his 
dignity of earl» This annuity was a distinct grant; 
and, though gi?en to support the dignity, was no part 
of the dignity. It was not recoverable by any buit; 
and payment of it could be obtained only by application 
to the Exchequer for a warrant to the sheriff to make 
the payment. What then could be demanded in a writ 
framed on the statute by a descendant of Ralph Nevill, 
claiming to be heir male of his body, and as such 
entitled to the dignity of Earl of Westmorland ? The 
county of Westmorland he could not demand ; that was, 
as far as it could be deemed property, the property of 
the King. Could he demand any thing in the county 
of Westmorland in respect of his dignity ? Sir Edward 
Coke supposes the dignity had some locality in the 
county of Westmorland, and for this purpose considers 
the dignity of Earl of Westmorland as an office exer- 
cisable in the county of Westmorland, and cites as 
authorities to shew that an office may be entailed under 
the statute, that the office of steward, bailiff, or receiver 
of such a manor may be so entailed. Such offices are 
clearly exercisable within the particular manor to 
which they relate, and are said to be demandable in a 
precipe ' ut tenementa' because they are exercisable 
within the manor, and are therefore looked upon as 
members or branches of it. But the dignity of Ralph 
Nerill, as EUurl of Westmorland, could not be deemed 
an office exercisable within the particular county from 
which his name of dignity was taken ; his dignity could 
not be considered as a member or branch of the county 
of Westmorland. A woman may be endowed of an 
office, < de tertia parte exituum ;' but the dignity of 
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Obreetatioms Earl oF Westmorland jrielded no profit, and coold not 
NsYiLL Cah ^ subject to dower. The ordinary remedy giren by 
the law to a person having an office is an assize ; but for 
an office of charge, and of no profit, an assize will 
not lie. Considering the dignity of Earl of Westmor- 
land granted to Ralph Nevill as an office, yet it was an 
office of charge, and of no profit ; and therefore of that 
an assize would not lie ; and an assize is not a remedy 
given by the statute ' De donis.' But all aathorities 
concur in asserting that a dignity cannot ht demanded 
by any writ given either by the common law or by 
statute; though it has been asserted, that a right to a 
dignity may be tried at the common law for a collateral 
purpose, as in the case of Knollys claiming to be Eari 
of Banbury. All the objections stated to a writ under 
the provisions of the statute * De donis,' for recovery of 
the dignity of De Grey, supposing Ruthyn to have been 
part of the name of dignity, apply with at least equal 
force to a writ under the statute for recovery of the 
dignity of Earl of Westmorland. 

*' The provisions in the statute * De donis condition- 
alibus* are, therefore, inconsistent with the nature of s 
dignity of peerage, as it may be claimed by the general 
or special heirs of the body of the person to whom such 
dignity may have been originally granted ; and they arc 
also inconsistent with the rights of the Crown during so 
long as there shall exist heirs capable of claiming under 
the grant, and with the rights of the Crown upon 
extinction of those heirs. There is no reversion upon 
such a grant The grant can endure only so long as 
there are persons capable of taking under it ; and failing 
such persons, the dignity ceases to have existence. The 
grant has no longer any operation, and the dignity can 
then be no object of possession, of suit, or of claim* 
No inquisition is necessary to give title to the Crown ; 
there is nothing which can be seised and taken into the 
hands of the Crown. 
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^< The remedy given by the statute to the donor and OanrnTAnoKi 
his heirs, on failure of the special heirs of the donee, is n«^l clsi 
a remedy for the recovery of an existing tenement ; a 
tenement in the possession of some other person^ for 
which} if not within a particular jurisdiction^ a writ may 
be brought in the court of Common Pleas, founded on 
locality, directed to the person supposed to possess the 
tenement wrongfully, to be tried by the country, on 
which judgment must be given by the court of Common 
Pleas ; and if in favour of the demandant, possession 
most be delivered by the sheriiF of the county where the 
tenement lies, according to the judgment. 

** The statute states, that the writ whereby the donor 
shall recover such a tenement as was the object of the 
statute^ when issue entitled under the deed of gift should 
&il, was commonly in use (< satis est in usu ') in the 
Chancery; and therefore no form of writ for this pur- 
pose is given by the statute. If no alienation had been 
made by the donee in tail, there was no necessity for 
the statute in this case ; and the only operation of the 
statute, in the case of the person entitled in reversion, 
was to avoid the effect of alienation by the donee in tail. 
Bat it cannot be pretended that there existed in the 
register any such form of writ applicable to a dignity 
granted in tail : such a writ would indeed have been a 
writ applied to a nonentity, and therefore absurd. 

** The statute is confined to alienations of tenements 
contrary to the form of a gift to be made after the 
statute, and it is declared that it should not extend to 
gifts before made ; and it avoids fines thereafter to be 
levied of tenements so given, and declares that it shall 
not be necessary for the heirs (that is, the issue in tail,) 
or those to whom the reversion should belong, to make 
claim, though' of full age and out of prison ; a provision 
which could have no effect, as applied to the rights of 
the Crown, on failure of issue of a person to whom a 
dignity might be granted ; and it was resolved in the 



( cvi ) 

OBBSBVAnovs Viscount Purbeck's case, that a fine could not be leried 
Nk^ll cln. ^^ ^^® dignity of peer of the realm, to defeat the right 
of succession to the dignity by those who might become 
entided to the dignity by descent, according to the 
terms of the original grant, or even to deprive the 
person levying the fine of the dignity during his life. 

^* The writ of formedon, which is the remedy given 
by the statute ' De donis ' for the mischief intended to 
be avoided by that statute, is said by Sir Edward Coke 
(1 Inst. 327.) to be a particular writ for an issue in 
tail^ or for him in remainder or reversion, to recover 
the possession of lauds and tenements or hereditaments, 
when the estate tail is discontinued, and the remainder 
or reversion displaced and turned into a right. And 
this is the writ of right of the issue in tail, for he can 
have no higher writ 

" But there can be no discontinuance of the right of 
the issue of the grantee of a dignity ; and as the dignitjr 
ceases when the issue capable of taking it by inheritance 
fail, there can be no reversion displaced, and turned 
into a right. On the contrary, in many instances of 
which there is any trace, whoever has claimed a dignity 
has sued for it to the Crown by petition, which is in the 
nature of a petition of right, now commonly referred by 
the King to the house of lords for the advice of the 
house, what ought in justice to be done upon the 
petition. This mode of proceeding is necessary, be- 
cause, if the right heir has not possession *of the dignity, 
it is in the possession of no one. It is not in the King's 
hands ; and the ordinary proceedings, if the King, upon 
misinformation, seised lands entailed, to the prejudice 
of the person entitled to the land by force of the entail, 
would not apply. 

** The count or declaration upon a writ of formedon 
must allege seisin of the tenement by the donee by 
taking explees. But according to the opinion of Chief 
Justice Brampston, in 1640, there can be no such 
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seinn of « digni^i because there are no explees of a Ombe^atioxb 

dignity. n«till Cai«. 

** The writ of formedon is expressly within the 
statutes for limitation of actions. By the statute of the 
S2nd of Henry VIII. c. 2., it was enacted, that ail 
finrmedons in reverter, and formedons in remainder, of 
any manors, lands, tenements, or other hereditaments, 
thereafter to be sued, should be sued within fifty years 
next after that the title and cause of action fallen, and 
at no time after the said fifty years passed ; and that if 
any person should sue any of the said writs for any 
manors, &c., and cannot prove that he or his ancestors 
or predecessors were in actual possession or seisin of 
the same manors, &c. at any time or times within the 
years before limited, such person should be barred. 
This limitation is, by the 2l8t of James I. c. 16., reduced 
to twenty years ; but it has never been pretended that 
these statutes applied to a dignity. On the contrary, a 
claim to a dignity has been made and allowed after a 
mndi greater lapse of time, during which there has 
been no sitting in parliament by any person claiming 
the dignity^ nor any writ issued for the purpose. 

*^ Sir Edward Coke, in his Report of Nevill's case, 
has stated, as a ground for the opinion that that 
dignity was entailed within the meaning of the statute 

* De donis,' that < the dignity did concern land ; for 
^ that Nevii was made, by the letters patent, Earl of 

* Westmorland,' who by the common law was a great 
< conservator of the peace; and that sheri£& were called 
' ▼ioecomites, because in ancient times they were as 

* deputies to earls, though then it was changed.' As far 
as the Committee have been able to discover, such never 
was the law after the completion of the Norman Con- 
quest; and such certainly was not the law in the 21st of 
Bichard II., when the patent to the Earl of Westmor- 
land was granted. Ralph Nevill had not, by force of 
die patent creating him Earl of Westmorland, any 



( cviii ) 

OmmYATBMB more power as conservator of the peace in Westmor- 

NirnicliB. '^^^ ^^*^ ^^ ^^^ ^" ^"y ot^cr county. Aumarle, the 
name of honour by which the Earl of Rutland was at 
the same time made a duke, was in Normandy; and 
certainly the statute ' De donis ' did not apply to lands 
in Normandy, and the title of duke had no existence io 
England prior to tlie reign of Edward the Third. It 
cannot be supposed that the dignity of Duke of Aamarle 
was of a different description from that of Earl of 
Westmorland, except as it was entided to a higher 
rank in the peerage ; or that the Duke of Aumarle had, 
as Duke of Aumarle, a species of dignity of peerage 
differing in any thing except precedence from the dig- 
nity of peerage which he before possessed as Earl of 
Rutland. On the contrary, the entry on the parliament 
roll purports, that all the grants then made to persons 
then having the dignity of peerage, were only enhance- 
ments of their respective former dignities. Sir Edward 
Coke's assertion, that sherifis were called vicecomites, 
because in ancient times they were as deputies to earls, 
is inconsistent with the etymology of the English word 
sheriff or shirereeve ; and the sheriffs of the different 
shires were always, after the Norman Conquest, if not 
before, the officers of the King, as more fully shewn in 
another part of this Report. 

<* Sir Edward Coke cites Plowden's Commentaries, 
Manxel's case, and other cases^ to shew that an office 
concerning lands, as the bailiff or receiver of a manor, 
might be entailed within the statute, because it con- 
cerned lands, or was exercisable in lands, though the 
grant of a thing not concerning lands or tenements, or 
exercisable in lands or tenements, as an annuity, which 
is personal, is not within the statute. The dignity of 
earl granted to Ralph Nevill neither concerned lands or 
tenements, nor was exercisable in lands or tenements. 
It was merely personal ; it had no loodity ; it was not 
exercisable in the county of Westmorland more than 
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in any other place^ but was exercisable equally every OMutTAnom 
where. It differed in nothing, in Westmorland or else- Nxvill Cam. 
where, from any other dignity of peerage, except as the 
dignity of earl was higher in rank than those of viscount 
and baron, and lower than those of duke and marquis ; 
but all were equally peers of the realm : and the diiFer- 
ence in rank was the result of the King's declared will 
on the subject, having no effect but that of giving 
precedence to the duke above the marquis, to the 
marquis above the earl, and to the earl above the 
viscount and baron. 

^^ The reason thus given by Sir Edward Coke for 
holding that the dignity of Earl of Westmorland, 
granted to Ralph Nevill, was within the statute ^ De 
donis,' necessarily excluded from the operation of that 
statute the dignity of the Duke of Aumarle, created at 
the same time. The ancient dignities of Mowbray and 
Le Despenser^ having been allowed precedence as origi- 
nating before the statute, are excluded by the words of 
the statute; but those of Fitzwalter, De Grey, and 
many others, which have precedence only as originating 
since the statute, and have no concern with land, even 
by any additional words of description or distinction, 
are excluded by the reason thus given by Sir Edward 
Coke, which would render those dignities of peerage 
different in quality from the dignity of peerage granted 
to Ralph Nevill as Earl of Westmorland. 

« The Report of Sir Edward Coke of the Earl of 
Westmorland's case occasioned a doubt in the case of 
the dignity of Earl Ferrers, which had been granted 
without mention of any locality attached to the name of 
Ferrers. Lawrence Earl Ferrers had been attainted of 
felony by sentence of his peers ; and it appears from an 
opinion of the late Lord Chief Baron Parker, which is 
printed in Mr. Eden's Collection of Cases from Lord 
Northington's manuscripts, that the lord chief baron 
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Qbxktatiohs was much embarrassed by the reason tbas given by 
NzTiLi^cln. ^^^ Edward Coke for the opinion that the dignity of 

E^rl of Westmorland, granted to Ralph Nevill, was 
within the protection of the statute * De donia.' At 
length he concluded^ that as, according to Sir Edward 
Coke's doctrine, the dignity of Viscount Tamworth, 
also vested in Lawrence Earl Ferrers, was named from 
a place, it was protected by the statute, and therefore 
was not forfeited by the attainder of Earl Lawrence; 
and that the dignity of Earl Ferrers, created by the 
same patent, though not conferred by the patent with 
relation to any place^ ought also to have the proteetioo 
of the statute, in the same manner as if some place had 
been expressed in the patent. That otherwise this 
absurdity would plainly follow ; that where two honoun 
were conferred and limited in tail by one and the same 
patent, the one from a place and the other not, that 
which was from a place would be an estate tail, within 
the protection of the statute < De donis^* and woald not 
be forfeited by an attainder of felony ; but that which 
was not from any place would be only a fee simple 
conditional at the common law, and would be forfeited 
by an attainder of felony. According to this opinion, 
Lord Keeper Henley, afterwards Earl of Northington, 
issued a writ to call Washington Shirley, brother of 
Earl Lawrence, to parliament, as Earl Ferrers; and 
Earl Washington took his seat in parliament on the 
19th of May 1760, accordingly. It may be doubted 
whether the dignities claimed by Washington Earl 
Ferrers were affected by the attainder of Earl Lawrence 
of felony. The effect of that attainder was to corrupt 
the blood of Earl Lawrence, but not that of Ead 
Washington, who claimed as heir male of the body of 
his ancestor the first Earl Ferrers, so created by patent, 
and not as heir of Earl Lawrence ; and as it has been 
said that attainder of felony properly creates no for- 
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£eitare of the inheritaDce of land, but only escheat to OinKTATioin 
the lord, it may be doubtful whether the atuinder of ^otll clo. 
Earl Lawrence could operate to the disadvantage of his 
brother. The difficulty which occurred in this case, 
and perhaps in other cases of attainder of felony, may 
have arisen from the attempt to bring the dignity of 
peerage within the statute ^ De donis,' by giving to the 
dignity a connection with land which does not properly 
belong to it. 

*^ When Sir Thomas Parker was called upon to give 
bis opinion respecting the dignity of EsltI Ferrers, he 
aeeras to have disregarded the reason given by Sir 
Edward Coke for the opinion that the dignity of Earl 
of Westmorland, granted to Ralph Nevill, was within 
the protection of the statute ^ De donis,' because it 
related to land ; he could not conceive that the two 
dignities of Earl Ferrers and Viscount Tamworth, 
granted by the same patent, were dignities, one of which 
was within the statute < De donis' and the other not : 
this he considered as involving an absurdity, and he 
therefore rejected the reason given by Sir Edward Coke 
for holding that the dignity of Earl of Westmorland 
was within the statute, and gave an opinion, that both 
the dignities of Elarl Ferrers and Viscount Tamworth 
were equally within the statute, without giving any 
other reason for that opinion than the absurdity of 
holding that the dignity of Viscount Tamworth was 
within the statute, and that the dignity of Earl Ferrers 
was not within the statute. 

^* Though the reasoning of Sir Eldward Coke, derived 
firom the locality of a name of dignity, was thus disre- 
garded by the Lord Chief Baron Parker, yet, according 
to the relation of Sir Edward Coke, it was the sole 
ground on which it was conceived, in Nevill's case, that 
the dignity of Earl of Westmorland, granted to Ralph 
NeviU, was within the statute * De donis.' That Sir 
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Omutations Edward Coke founded his opinion on this ground 
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Nmix Case. Seems dear ; not only firom the manner in which be 
reports Nevill's case in the Seventh Book of his Reports, 
and refers to it in his First Institute, but also bank 
the Twelfth Book of his Reports, in which he has 
stated a resolution of the judges with respect to the new 
dignity of baronet, iSrst created by James the First; 
that if a man be created a baronet to him and the hein 
male of his body, without reference to some place, 
it will be a fee simple conditional, ariil forfeitable 
for felony; but if he be created a baronet of such i 
place, it will be an estate tail within the statute < De 
don is.' Here the reference to a place was dearly 
considered by Sir Edward Coke as altering the nature 
of a dignity; but on referring to patents giving tbe 
dignity of baronet, it seems that the addition of place in 
those patents has no relation to the dignity itself, but is 
a mere description of the person on whom the dignity 
has been conferred; that is, the King creates A. B., 
described as A. B. of such a place, a baronet ; and the 
place is no part of the name of dignity : and many 
patents of the dignity of baronet have been granted 
to persons described as of places in foreign parts ; very 
many whose dignities were existing at the same time 
were described in their patents of creation as of London; 
and some persons have been created baronets without 
any local description. In some cases the dignity has 
been granted to one person described as of one place* 
and on failure of issue male of that person, the dignity 
of baronet has, by the same patent, been granted to 
another without local description, or with a different 
local description. It seems scarcely possible to conceive 
that dignities of different sorts were intended to be given 
by these different letters patent, as it seems diflBcult 
to conceive that patents granting the dignities of Duke 
of Aumarle, before noticed, of Duke of Beaufort, Duie 
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of Chandoe, Marquis Townsbend, Marqais Cornwallis, OMULTinom 
Earl Gower, Earl Percy, Earl Rivers, and many others, ntolJcIw. 
were intended to confer dignities differing in their 
nature from the dignities of Duke of Hereford, Duke of 
Norfolk, Earl of Westmorland, Earl of Wiltshire, and 
others, conferred at the same time with that of the 
Duke of Aumarle. Almost all the persons under the 
degree of earl anciently summoned to parliament were 
80 summoned without any addition of place ; as Mow- 
bray, Le Despenser, Roos, Camoys, St. John, Fitz 
John, Monchensy, Colville, Vesey, Gaunt^ Fitzalan, 
Fitzhugh, Marmion, Maltravers, Furnifal, Delawar, 
Botetourt, and many others. In many instances the 
name of a place has been added in writs of summons, 
probably merely to distinguish the person summoned 
from some other person of the same name. The barons 
La Zouch have been described sometimes of Haring- 
worth, and sometimes of La Zouch ; the Lords Roos 
have been described of Hamlake, and of Belvoir ; and 
in the claim of the barony of Grey, the house rejected 
Ruthyn as forming no part of the name of dignity, 
though added in many writs of summons of the Lords 
De Grey; and the house did the same thing in effect on 
the claim of the barony of Roos. In some instances, as 
in the case of Le Despenser and others, the distinction 
has been added of senior and junior, where the father 
and son have been summoned at the same time. But 
some of the oldest peerages, as Mowbray, Le Despenser, 
Fitzwalter, and many others, do not appear to have ever 
had any local addition. 

'^ It seems from the words used by the Lord Chief 
Jostice Brampston in his argument touching the ^ pos- 
aeisio fratris ' on the claim of the barony of De Grey, 
or Grey of Ruthyn, that he considered the dignity of 
baronet as one of which there could clearly be no 
possession; and if he was aware of Nevill's ca^e, of 
which it can scarcely be supposed that he was wholly 

h 
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OKimvATioiif ignorant, it is difficult to imagine that he conceived 

N«^iix Cao. ^^^^ *° ^^^^ ^^*^ ^^® judges had been of opinion that a 

dignity was a tenement within the provisions of the 
statute < De donis/ the provisions in that statute being 
founded on title by possession, and being intended to 
give remedy to title by right against title by possession ; 
and if the authority of James Whitlocke, before men- 
tioned, may be relied upon, the question whether the 
dignity of Earl of Westmorland was within the statute 
^ De donis ' was not argued before the judges who gave 
their opinion that the dignity was forfeited. The Chief 
Justice Brampston might probably have been also aware 
of the assertion in Coke's 12th Report, that the dignity 
of baronet might be a tenement within the provisions of 
the statute < De donis ;' and if aware of that assertion, 
he must have considered it as of no greater authority 
than the similar assertion in Nevill's case. 

*^ There is, in truth, no resemblance between land of 
which the King or any other person is seised in fee 
simple, and which may be entailed, and of which the 
entail is protected by the statute ^ De donis,' and a 
dignity created by patent or by writ. Land of which 
any person is seised in fee simple is the subject of per- 
petual inheritance before the creation of any entail of 
that land ; it is vested in the donor, the author of the 
entail, and his heirs ; and if no entail were created, or 
other disposition made, the land would go in perpetual 
succession to the heirs of the person so seised, and for 
default of heirs to the Crown, as the general heir. But 
a dignity is a thing of new creation, having no existence 
prior to the instrument by which it is created. It is a 
mere emanation from the power of the Crown, having 
its first being only by the will of the Crown, expressed 
in the instrument by which it is created, and enduring 
only so long as the terms of the grant give it endurance. 
" There is therefore no reversion of a dignity remain- 
ing in the Crown, subject to the terms of the grant by 
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which the succession to it is directed, as there would be OMnTATtoirs 
upon a grant of lands ; but if the Crown, in declaring NsmtclfE. 
its will, creates a dignity, and limits the succession to 
that dignity to the heirs general or heirs special of the 
grantee, without more, the dignity ceases to have 
existence when those heirs general or special fail: it 
becomes then as if it had never been. If the Crown 
declares its will, that on failure of heirs general or 
special of the first grantee, the same dignity shall belong 
to another person and his heirs general or special, the 
second grantee does not, as in case of land, take the 
dignity as a remainder dependent on the prior estate, 
that is, as a part of the original fee simple remaining in 
the grantor after the first grant, and which would return 
to him or his heirs on failure of the interest before 
granted ; for the Crown has no such original fee simple 
ID a dignity created by its patent or writ ; but the fur- 
ther declaration of the will of the Crown really operates 
as a distinct creation of the same degree of dignity, by 
the same name, in &vour of the person and his descend- 
ants to whom it is limited, though with precedence from 
the date of the instrument by which both the creations 
are effected, and therefore within the terms of the statute 
of the Slst of Henry VIII., regulating the precedence 
of dignities. It is an immediate grant of a thing which 
did not exist before the grant, which owes its existence 
only to the grant : but by the terms of the grant, enjoy- 
ment by the second grantee of the dignity granted to 
him is made to depend on a future event Both cre- 
ations are emanations of the same royal prerogative, 
perfectly distinct and independent of each other, though 
expiration of the time appointed for the duration of one 
is the point of time appointed for the commencement of 
the other ; and thei^rfore the forfeiture of the first by 
treason will not prejrent the second from arising and 
taking efiSect at die time appointed for its taking effect* 

h2 
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OnnvATioMs namely, when the time appointed for the duration of 
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NiviLL Case, the Other shall cease." — Third Report, pp. 36 — 49. 

** The dignity of Earl of Westmorland, which was 
the subject of inquiry in NevilPs case, was (as stated in 
Sir Edward Coke's Report) a dignity created by letters 
patent, and claimed by virtue of those letters patent, 
and not as incident to the tenure of land; and it is 
clear that the judges were in that case of opinion, that 
the dignity of Earl of Westmorland was forfeited by 
attainder of Charles Earl of Westmorland of high trea- 
son, and that therefore not only the issue of Charles, 
but all descendants of the first grantee of the dignity, 
had, by the attainder of Charles, lost all title to it 
Sir Edward Coke represents the judges as having con- 
ceived that the dignity was so forfeited by reason of a 
condition tacitly annexed to the grant of the dignity; 
and he further represents the judges as having also 
conceived, that though the dignity was created by 
patent, and had existence only by force of and according 
to that patent, it was a tenement within the meaning of 
the statute * De donis conditionalibus,' because it bad 
relation to land, namely, the county of Westmorland. 
The patent did not grant the county of Westmorland, 
which was, before the grant of the dignity, the property 
of the Crown, so far as it could be considered as pro- 
perty, and it remained after that grant in the same 
manner the property of the Crown, and not of the 
person having the dignity of Earl of Westmorland; 
and the county of Westmorland, therefore, could not 
have been the subject of forfeiture by attainder of the 
person holding that dignity. The dignity of E^rl of 
Westmorland had no relation whatsoever to the county 
of Westmorland, except that the name of dignity 
granted by the patent was derived from the county of 
Westmorland. A dignity has been created with a local 
name derived from a foreign country, such as that of 
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Aamerley created at the same time with the dignity of OMnvAnom 
Earl of Westmorland; and a local name of dignity is newllCah. 
not essential to the grant of the dignity of earl, as 
appears by grants of the dignity of earl without a local 
name, the name of a family having been in several cases 
used to give a name of dignity, and the local or other 
name annexed to the dignity being apparently used only 
to distinguish the person to whom that name of dignity 
has been given from other persons to whom grants of 
the like dignity had been made ; the local name being 
sometimes also derived from a place in which neither 
the Crown nor the grantee of the dignity had any 
property." — Fourth Report^ p. 8. 

<^ In the parliament of the 11th of Richard II., 
certain manors, which the f^rl of Suffolk before his 
forfeiture had entailed on his son's wife and her hus- 
band, and the heirs of their bodies and which had been 
seised into the King's hands by colour of the judgment 
against the earl, were granted to the son's wife and her 
husband, according to the entail. In this proceeding 
Michael de la Pole the father is styled late Earl of 
Sa£fblk, and his son is called only Monsieur Michel de 
la Pole. The dignity of earl, therefore, granted by 
patent, subsequent to the statute * De donis condition- 
alibus,' must have been considered as forfeited by the 
attainder of the father, and not protected by the statute, 
though the lands entailed were considered as protected 
by the statute. 

^^ The dignities of Duke of Ireland and Marquis of 
Dublin possessed by Robert de Vere had been granted 
to him by patent, by Richard the Second, and conse- 
quently subsequent to the statute ^ De donis condition- 
lilibus ;' but his dignity of earl had been granted to his 
ancestor, either by Stephen or the Empress Maud, and 
confirmed by Henry the Second, with the title of E^rl 
of Oxfordshire, before the statute. The ancestors of 
De Vere, before the grant of the dignity of earl to 

hs 
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OamvATioKs Robert de Vere, bad been seised, as tenants in chief of 
Ncfiuclac. ^® Crown, of the barony of Hedingham in Essex; 
which barony appears to have been, as after stated, 
under an entail, by virtne of which Aubrey de Vere, 
uncle of Robert, claimed the property. The dignity of 
Earl of Suffolk had been granted to Michael de la Pole 
by Richard, and therefore subsequent to the statute 
< De donis conditionalibus/ Yet all these dignides 
were considered as alike forfeited by the attainder of 
De Vere and De la Pole ; and it does not appear that 
it was then conceived that any question could be madci 
whether any of these dignities were tenements within 
the meaning of the statute ^ De donis conditionalibus,' 
or whether any distinction could be made to protect 
such of them as had been created since the statute from 
forfeiture by attainder of high treason, by force of that 
statute. This idea, indeed, does not appear, as far as 
the Committee havp discovered, to have occurred to any 
one before the supposed discussion of the claim of the 
dignity of Earl of Westmorland, stated by Sir Edward 
Coke, in the seventh volume of his Reports, under the 
appellation of Nevill's case ; though it has been asserted 
that in the case of Lord Stourton, after mentioned, the 
dignity was considered as protected by the statute from 
forfeiture by attainder of felony. The dignities of Duke 
of Ireland and Marquis of Dublin^ as well as that of 
Earl of Suffolk, were certainly as much connected with 
land as the dignity of Earl of Westmorland.** — Fourth 
Report^ pp. 22, 23. 

«« As the avowed object of the statute * De donis 
conditionalibus ' was to prevent alienation, contrary to 
the intent of the author of a grant in tail, it is difficult 
to conceive that an inheritance not alienable was within 
the intent and meaning of the authors of that statute ; 
and though it has been in early times considered that 
the dignity of earl might be surrendered to the Crown, 
the author of the dignity, yet it is evident that, in very 
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early timesy alienation of that dignity to another was Ovikvatioiii 

out of the power of the possessor. There seems strong uiraiTcAii. 

ground for supposing, that the suggestion that a dignity 

was a tenement within the intent and meaning of the 

statute ' De donis conditionalibus ' originated wholly 

with Sir Edward Coke, who extended his suggestion to 

the dignity of baronet i a mere dignity, which had no 

existence when the statute was made, which never had 

any real connection with land, and often not even the 

nominal connection supposed by Sir Edward Coke." — 

Fourth Report, p. 62. 

Upon the resolutions of the house in February 
I64O9 *^ that no person that hath any honour in him, 
<* and a peer of this realm, may alien or transfer the 
'^ honour to any other person,'* and *^ that no peer of this 
'^ realm can drown or extinguish his honour (but that it 
^< descend to his descendants), neither by surrender, 
*' grant, fine, nor any other conveyance to the King ;" 
their lordships observe, that ^^ though they may be 
deemed to have been in contradiction to ancient practice, 
they appear to have been in conformity to the received 
opinion of eminent lawyers before that time, as expressed 
in the speech stated to have been delivered by Judge 
Doddridge in the house, when called upon for his opinion 
on the claims of the earldom of Oxford, the baronies of 
Bolbec, Sandford, and Badlesmere, and the office of 
great chamberlain, that * if a man be created earl to him 
< and his heirs, all men do know, that although he have 
' a fee simple, yet he cannot alien or give away the 
* inheritance; because it is a personal dignity, annexed 
^ to the posterity, and fixed in the blood/ " ( Third 
Bepurtj p. 17.) 

The Committee then noticed the resolution of the 
house in June 1678, *^ that no fine then levied, or 
^ at any time thereafter to be levied to the King, could 
^* bar a title of honour, or the right of any person 
'< daiming such title under the person who had levied 

h 4 
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OnimvATioNi €< or should levy such fine ;" and the decisions in the 
Ns^™A8x. Grey de Ruthyii case in February 1670, that there 
cannot be a ^* possessio fratris'' in a dignity, and diat 
there cannot be a tenancy by the courtesy in a dignity, 
upon which resolutions and decisions the following 
remarks occur : — 

'* But although the decisions that the title to the 
dignity of peer of the realm was incapable of being 
affected by possession, that it could not be aliened to 
another, or surrendered by fine or otherwise to the 
King, and that, if vested in a woman, it gave no right 
to her husband as tenant by the courtesy of England, 
must have been all founded on the supposition that the 
dignity was merely personal, in the cases to which those 
decisions were applied ; yet in Sir Edward Coke's 
Reports, and in different parts of his works, are stated 
opinions that a dignity (and he extends the assertion to 
the modern dignity of baronet) may be deemed a tene- 
ment capable of being protected by the provisions in 
the statute ' De donis conditionalibus,' of the ISth of 
Edward I.; and this assertion has been countenanced 
by subsequent proceedings, though it seems to have 
been particularly questioned in the case of the Viscount 
Purbeck, according to Sir Bartholomew Shower's Re- 
port of that case. It is of importance to ascertain how 
far this assertion can be deemed to be well founded, and 
especially how far it can be deemed consistent with the 
decisions before stated, and especially with that in the 
case of Viscount Purbeck, in which, according to 
Shower's Report, the notion of Sir Edward Coke was 
particularly mentioned and observed upon ; and it will 
dierefore be considered more at large in another part of 
this Report, in which the Committee propose to offer to 
the house what they have collected on the subject." — 
'J%ird Beport, p. 20. 

I In another part of the same Report, their lordships 
observe. 
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^* The three cases of the dukedom of Somerset, of OMiBTAnom 
the dignitir of Baron De la Warr, and of the dignity of kstill cIsb. 
ViBOOODt Bolingbroke, under different circumstances, 
seem to shew clearly the distinction between a dignity 
and land granted in the same form of words. A dignity 
has its origin by force of the grant of the Crown ; it has 
no existence previous to that grant ; its existence com- 
mences according to the terms of the grant, and endures 
only so long as the grant by which it had its origin 
gives it lawful endurance. But land is a thing which 
had existence prior to any grant which may affect the 
title to it : if it is vested in any one in fee simple, the 
title to it is governed by the rules of law affecting the 
title to land holden in fee simple; and though the 
owner of such land has power to carve limited estates 
out of his fee simple, he must do so in conformity to 
the rules of law, by which bis powers of alienation are 
limited ; and the titles of the several persons whom he 
may constitute successive grantees of such land, are also 
regulated by law. Therefore, upon questions respecting 
the title to dignities merely personal, there is danger of 
error, whenever the rules of law respecting such digni- 
ties are considered as having any close analogy to the 
roles of law respecting titles to land." — Third Report j 
p. 52. 

Upon the grant of the earldom of Albemarle and 
dukedom of Clarence, in the 14th Henry IV., to 
Thomas Plantagenet, the King's son, it is said, 

<< Albemarle being a place in Normandy, and Cla- 
rence a mere name, this creation can only be considered' 
as the grant of a personal dignity ; and yet it cannot be 
supposed that the King intended to give his son Thomas 
dignities of earl and duke different from the dignities of 
other earls and dukes; nor can it be imagined that the 
Iq^al advisers of Henry the Fourth, on that occasion, 
imagined that the addition of the name of a place in 
England would have the effect of giving to the dignity 
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OvnvATioKs the protection of the statute * De donis conditionalibus/ 

NxTiLL cln. ®°^ ^^*^ without such addition the digni^ would not 
have such protection ; yet such, it seems, must be the 
effect of the doctrine of Sir Edward Coke in Nevill'i 
case." — Third Report^ p. 189. 

In the Fourth Report the Committee again advert to 
the dictum in the Nevill case. 

<^ The dignity of Earl of Westmorland was forfeited 
by reason of a condition tacitly annexed to it ; and if 
they assigned that reason for the forfeiture, they may 
have considered the dignity by which the grantee 
became a peer of the realm as an office of trust and 
confidence^ and therefore forfeited by a breach of the 
duties of the office. It can scarcely, however, be sup- 
posed that they formed their opinion on the sulgect 
without inquiring what had been the ancient law, and 
what had been in other cases the consequence of 
attainder of high treason in the case of a peer of the 
realm ; and they must, if they made that inquiry, have 
found that forfeiture of the dignity of peerage had from 
early times been generally considered as a consequence 
of attainder of high treason, and of dignities created 
after as well as before the statute ' De donis condition- 
alibus.' It seems, therefore, highly improbable that 
they should have resolved (with a view to no conclusion 
in the particular case before them) that a dignity was a 
tenement within the meaning of that statute ; and if 
credit may be given to Whitlock, that question was not 
argued before the judges. It seems difficult, also, to 
conceive how a dignity created by writ, and by sitting 
in parliament according to that writ, the inheritable 
quality of such a dignity being a mere inference of law, 
can be deemed a tenement within the meaning of the 
statute. But the authority of Sir Edward Coke has 
been in such estimation, that in some subsequent cases 
credit has been given to his assertion, that the dignity 
of a peer of the realm created by patent was a tenement 
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within the meaning of the statute, though strongly ^ 
controverted in other cases/' — Fourth Report^ pp. 8, 9. Nkiul cln. 

The distinction which, in the opinion of the Lords 
Committees, exists between lands and honours, is thus 
forcibly described in the following passages : — 

^ Though of late years it has been thought fit, on 
ckums of peerage^ in some cases not to put questions 
to the judges for the information of the house directly 
on the subject in doubt, but to frame questions on 
MwpfOBtd cases of law, from the answers to which infer- 
ences might be drawn, which might be applied to the 
dignity the right to which was in discussion, the ancient 
practice of the house was otherwise \ and perhaps the 
answer given in this case to the question put may lead 
to a doubt whether the ancient practice was not prefer- 
able. It may be also observed, that a grant of a dignity 
to one, and the heirs of his body, or the heirs male of 
his body, is implied to a subject very different from a 
grant of an estate tail in land ; and the committee who 
made the Report of the 29th of July 1822 have noticed 
that allusions to the rules of law respecting estates 
in land, in considering questions respecting dignities, 
have a tendency to mislead the judgment of the house 
in all cases ; and especially when applied to the dignity 
of peer of the realm, where that dignity has been 
created by the Crown, and cannot be claimed as inci- 
dent to the tenure of land. The dignity of peerage so 
granted is an incorporeal hereditament, having no 
existence before its creation by the act of the Crown, 
and having existence, therefore, only by force of its 
creation, and from the time of its creation ; and having 
continuance only according to the terms of its creation, 
and then ceasing to exist as if it had never been. 
Whereas land is a thing which must be supposed to 
have always had existence, and always to continue to 
hav« existence ; and all grants of land, and all estates 
created in land, must be regulated by laws applicable 
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OHSKTAxiom to a permanent subject, the object of actual possemooy 
Nzmx clsi. A°^ capable of that possession by wrong as well as by 

right, and even by force ; and the laws r^ulating the 
title to such a subject, and to the possession of that 
subject, must have reference to the peace and good 
order of the country, to its general policy^ to its ordi- 
nary mode of administering justice, and to many cir- 
cumstances wholly inapplicable to a personal dignity, 
though that dignity, by the duties attached to it, may 
materially concern the peace, good order, and general 
policy of the country. A dignity so granted is a thing 
of itself, whether by the terms of the grant it is inherit- 
able in one form or in another form. Land may be 
granted in fee simple, or for an estate less than a fee 
simple ; but the estate granted in land, if less than a fee 
simple, is something carved out of the fee simple. An 
estate tail in land, as the very term implies, is a diminu- 
tion or cutting off of part of the fee simple; and the use 
of the word * entail,' when applied to a dignity, is an 
abuse of the term. According to the law of England, 
at least as now understood, and perhaps as always 
understood, a dignity simply cannot be granted in fee 
simple ; it can be granted only to the person described 
in the grant, and to the heirs general or special of his 
body; he, and those who descend from him, and are 
capable of inheriting the dignity, being thereby ennobled 
in blood, and the dignity, and the nobility of blood 
attached to it, being inherent in the blood of the grantee, 
and incapable of transfer to any other blood. The 
grant of a dignity is a new creation by the Crown of 
that which before had no existence. It is created out 
of nothing. It has, therefore, no resemblance to a 
limited estate created in land, which must always be a 
portion of the pre-existing fee simple, and carved out of 
that pre-existing fee simple ; and though the will of the 
grantor may limit the duration of each particular estate 
which he may think fit to carve out of the fee simple, 
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tbe fee simple, if Dot granted to another, must always Ohsktatiovs 
remain in the grantor, subject to the particular estate or ^ ^' 'cliib 
tsstates so created, and subject to the laws which regu- 
late snch particular estates, and to the operation which 
the law now permits a particular estate, under circum- 
stances, to have on the fee simple (whether remaining 
in the grantor or granted to another), so as to enlarge 
the particular estate, and render it a new fee simple, 
destroying the fee simple which before remained in the 
grantor, or which had been transferred to bis grantee. 
On the contrary, a dignity can never have existence 
beyond the terms of the original grant by which it was 
created; it can exist only according to the terms of 
that grant, namely, so long as there may be persons 
described in that grant, and capable of taking the 
dignity according to the grant. The possessor of the 
dignity can do nothing to alter the very terms of the 
grant, but by forfeiture of the benefit of the grant. 
When there is no longer any person capable of taking 
the dignity under the express or implied terms of the 
grant, the dignity necessarily ceases ; it is no longer a 
thing in existence; it is nowhere; it is gone as if it had 
never been. But land granted in tail must have had 
existence before the grant, and must remain after the 
grant, and during its operation; and whenever the 
operation of the grant may cease, whatever may be its 
operation, the land must remain a substance, as it was 
before the grant. In tlie eye of the law, the land 
remains after the grant, as before, a subject of perpetual 
endurance, though the enjoyment by possession may be 
limited by the terms of the grant to various persons 
successively entitled to the possession, the titles of all of 
whom combined still form one fee simple ; and, in the 
interim, the title under the grant may be defeated by 
superior title, or even by disseisin, and by wrong $ and 
the limited estate in tail created by the grant may, by 
proceedings allowed by the law, be so extended as to 
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OBBnvATiom become itself a fee simple^ destroying all sabseqaent 
VwwillCame, states created or reserved out of the original fee 

simple. A grant of a dignity to a man and the hdrs of 
his body, general or special, bears therefore no resem- 
blance to a grant of land tx> the same man and the 
heirs of his body, general or special." — Fourth Beporif 
pp. 14 — 16. 

The following are the remarks of Sir James Whitlook, 
who, from 1624 to 1682, was one of the justices of the 
King's Bench, on the question, whether honoors are 
within the statute * De donis conditionalibus,' which are 
referred to in the preceding observations of the Lords 
Committees on the Dignity of a Peer of the Reaha* 
They occur in Whitlock's reading, in August 1619, 
on the statute 21 Hen. VIII. c. IS. respecting spiritual 
persons having pluralities of livings ; of which lecture 
three copies exist in the Hargrave Collection of Mann* 
scripts in the British Museum ^ : — 

^* My next point is upon qualification by being bom 
of a nobleman, created to him and the heirs males of his 
body, and attainted of felony, — whether this be such 
an attainder as that it shall disenable the son to have 
privilege as the son of a temporal lord ; and this ques- 
tion groweth thus: It is a sure ground in law, that 
since the statute ^ De donis conditionalibus,' estates tail 
have been by that law excepted from forfeiture by treason, 
felony, or any other capital offence, and so continued 
until 26 Hen. VIII. c. 13.> by which tenant in tail 
came into forfeit in case of treason ; but the law oon- 
tinueth as it was in cases of felony. And therefore it 
may be urged, according to the opinion in Nevill's case 
(Co. Lit. 7. fo. 33.), that those honours thus entailed 
are within the statute of ^ Donis conditionalibus ;* and 
that being admitted, it will fall as a consequencci that 
an attainder of felony doth not work to forfeit this estate 

» Hargrave MSS., 91, f. 262 ; 198, f. 43 ; and 287, f. 63. 
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of his luMionr, but it continueth so still ; and if it do, OMiEVATiiMtt 
then, he not being disabled, his son is not disabled to ketill Case. 
daim priTilege by his quality, according to the statute. 
Bat to clear this point : I must deny that this tide of 
hoooor is within the statute < De donis conditionalibus ;' 
and that before the statute ^ De donis conditionalibus/ 
and since, until the statute of 26 Hen. VIII., tenant in 
tail of honours personal as this is, did lose their honour 
by attainder, and all causes capital ; for their blood was 
ocMTopted by the attainder, so that their honour did cease 
and determine. They did not forfeit it ; for nothing can 
be forfeited but that which can be transferred out of one 
or passed from one, and that cannot these honours of this 
kind ; for, nonjacent in commercioj we must make a differ- 
ence between honours feudal, which have baronies go 
with them, which Btejusfeudi^ and consist of lands and 
poasessions, and those that are personal, as this is, jus 
ianguiniSf and are a mere title, name, and shadow of a 
feudal barony ; for feudal baronies are within the statute 
of ^ Donis conditionalibus,' and of 26 Hen. VIII., by 
reason of the law that goeth with them. So are not per* 
aonal. These personal tides of honour that follow the 
Uood and person, are described by Tyraquell, De Nobili- 
tatey c.26. fo. 150., to be jus sanguinis incommuiabile ; and 
they follow the person as well in jure cognitionis to the 
heir general, as in agnationis to the heir male, if they be 
not otherwise limited. The other \sjeudum cum dignitate 
annexa, and the honour followeth the land. We see 
that these personal honours, in imitation of the great 
possessions that were wont to go with feudal honours 
for the support of them, have now of right belonging to 
them pentio honoraria^ as 20/. or 20 marks the year, 
given them upon the very creation, ad staium et digni- 
taiemstqfportandunhvfhich they cannot alien from the title 
of honour (as Dyer, 6 Hen. VIIL 2., Sir Richard Emp- 
aon's case) ; and that these honours are merely personal, 
and sound not of the reality, appeareth by the manner 
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OmKVATiosfs of trial of them ; for it shall not be tried by a jory, 

Ni^lJcasi. whc^^®'^ ^^^ ^® ^" ^^'■1 ^^ baron, but by the record 

in Chancery, as in the Earl of Kent's case (22 Ass. pi. 24. 
35 Hen. VI. 46. Co. li. 6. Rutland's case, fo. SS.)-- 
Otherwise of an abbot or prior, that had lands and 
possessions : and therefore there cannot be ' possessb 
fratris' of such a title as Co. Ratcliffe's case (li.3. fo.42.) 
All honours were at the first feudal, and peers of the 
realm came to the parliament ratione baranie sucy with- 
out summons ; but they put upon the King with sodi 
numbers of them, by reason of their tenures by baronyr 
as that at one parliament there came two hundred and 
fifty, and did overbear the King, partly that way, aod 
partly by the barons' war ; so that an ordinance was 
made, none should come without summons : and the 
first summons went out 4>9 Hen. III. 

<< Bracton saith (li. 1. ca. 8.), * Comites dicantur quia 
regi associant ad regendum populum;' and (li.2. ca«16.) 
^ Comites dicuntur quia sunt socii regis;' and the 
custom of our commonwealth is, that ipso facto f by 
being an earl he i^ called cofisanguineus regis in all 
records by the King. For these points of nobility, see 
Co. li. 7. fo. 15. Calvin's case, li. 6. fo. 52. Countess 
of Rutland's case, li. 9. fo. 49. Count de Salop's case. 

^< In Nevill's case it is urged, upon many reasons 
there expressed, that these personal honours should be 
within the statute ^ De donis conditionalibus ;' and it is 
affirmed that the matter was argued before it was 
resolved; which is not so, — for I know they that were 
appointed to argue it were not called unto it : but there 
are two unanswerable reasons that these honours per- 
sonal cannot be within the statute. The first is, ^ cum 
aliquis dat terram,' &c. ; which cannot be intended of 
honours, for they are not ' terra,' nor can be given, but 
^ a rege solo fluunt et refluunt' (as Marinus Freccia, 
fo. 13. no. 127. de subfeudis.) Secondly, The statutes 
were made to bar alienations and forfeitures, which 
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cannot be intended of honours^ for they cannot be Observations 

alienated, nor can be forfeited, nor are extinguished by noill Cask. 

way of cession, through corruption of blood. A nobleman 

cannot pass away his pension befonging to his honour (as 

jpyer, 6 Hen. VIII. 2. ' Dignitas non jacet \h commer- 

cio net cedi potest.' Tiraquel de jure primogeniti, 24, 

fo. 626.) So we do exempt those personal honours 

which are indeed but ^ tituli et verbi sonitus,' as a 

learned author saith, from the rules of solid inheritances ; 

and they may well be so severed from them^ for they are 

oat of the rule of the common law in most points that con- 

eemeth them : 1 . As they are not transmissible, that is, 

they cannot be aliened nor disposed of by the owners. 

8* There is no tenancy by the curtesy of them* S. There 

is no. dower of them. 4. No descent where they are 

entailed, if the blood be corrupted. 5. They are not 

triable by jury. 6* There is no < possessio iratris' of 

them. Then, for these reasons, I will exempt this estate 

tail of a personal honour out of the rule of law, and 

submit it to an extinguishment and cesser by reason of 

the corruption of the blood ; and so his issue shall have 

no privily for the nobility of his birth, for that now, 

by the attainder, that respect doth ceased". 

1 Hai^grave MS. 237. f. G2 b., collated with the Hargravc 
If 8S. 91, f. 262, and 198, f. 43. 



( 



The 
PuRBxcK Case. 



( CXXX ) 



The Purbeck Case. 

As the case of the Viscountcy of Purbeck is reported 
in Shower's ^^ Parliamentary Cases/' such extracts^ only 
will be inserted as bear upon the question, whether 
honours are tenements within the statute *^ De donis." 

William Villiers Viscount Purbeck, in 1660, wished 
to surrender his honours to the King. It was thereupon 
ordered by his Majesty in council) that he should proceed 
to surrender all his said honours unto his Majesty, by 
levying a fine or other conveyance of the same accord* 
ingly, in due form of law. Some few years afler, this 
business was again revived, and upon a petition, the 
question was in the house of lords, whether the digni^ 
of a viscount could be surrendered to the King by a 
fine ? And it was argued at the bar in June 1678, by 
three counsel for the petitioner^ and by Sir William 
Jones, Attorney-General, for the King. It was urged 
on behalf of the petitioner, that a dignity cannot be 
surrendered to the Crown, and that for these reasons: — 

^^ 1. It is a personal dignity annexed to the blood, 
and so inseparable and immovable (see Ratclifie*s case, 
3 Rep. p. 37. Rutland's case, 6 Rep. 5S.) that it cannot 
be either transferred to any other person, or surrendered 
to the Crown ; it can neither move forward nor back- 
ward, but only downward to posterity ; and nothing but 
a deficiency or a corruption of the blood can hinder the 
descent, as if the ancestor be attainted of treason or 
felony, &c. For in that case, the heir, conveying no 
inheritable blood, cannot make any claim to that which 
is annexed to the inheritable blood ; and besides, there 
is a tacit condition of forfeiture annexed to those digni- 

* These extracts are taken from the report of this case in Col- 
linses " Precedents of Baronies by Writ," p. 293-306, which is 
somewhat fuller than in Shower's " Parliamentary Cases." 
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tiesy by the breach of which condition the dignity is Tk> 
determined ; but by the act of the party there can be no 
determination of it, unless there be an attainder which 
corrupts the blood : and he took a diSerence between 
ancient honours and dignities which were feodary and 
officiary (as Elarl Marshal of England) which have a 
relation to an office or land, for such are transferrable 
over ; and such dignities as are only personal, inherent . 
in the bloody and only savour quasi of the reality^ of 
which no fine can be levied, as it is of an annuity to a 
man and bis heirs^ no fine can be levied. 

^ 2. A dignity was neither subject to a condition at 
the common law, nor entailable by the statute < De 
donis,' &c., nor barrable by the statute of fines : indeed^ 
in Nevill's case something which savours of the contrary 
opinion is said ; but the question there was^ whether it 
was forfeitable by treason? and therefore the present 
question is very foreign to the matter there debated. 
A dignity differs from other inheritances : being an 
honour personal affixed to the blood, cannot be for- 
feited by a nonperformance of a condition, except that 
tacit condition in law, and consequently cannot be 
entailed; and though the title of a viscount be of a 
place, yet it is only titular, for it is often taken from the 
surnames of families* 

^^ S. The title of viscount, &c. is not so much a 
private interest as a public right, for peers are born 
counsellors of state, and one part of a senatory body, 
nnd therefore cannot be renounced without the consent 
of all those who have interest in it; they cannot, without 
the consent of the whole body whereof they are so 
considerable members, cut themselves off from the body; 
and so the objection of * quilibet potest juri suo renun- 
tiare ' is easily answered. 

^* It was further argued on the same side, that, 

^* 1. An honour goes not according to the rules of 
the common law, nor is it governable by them : it is 

i 2 
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Ths^ not therefore pertinent to argue from those rules which 
hold in cases of other inheritances, for a dignity descends 
to the half-bloody — there is no coparcenership of it, but 
the eldest takes the whole. A fee simple will go to a 
nobleman without the word * heirs/ (1 Inst. 27.) It 
differs from estates in land in the intrinsic matter as 
well as the manner of th^ limitation^ because it is given 
for two reasons^ for counsel and defence ; and it is a 
civil interest, appointed by the civil constitution of the 
realm^ which goes with the blood and is inherent in the 
blood, insomuch that it is agreed on all hands, that it 
cannot be transferred to a stranger, and, till Nevill's 
case, it was doubted whether forfeitable for treason. If 
a lord die, his son shall be introduced without the 
ceremony usual at the first creation. A peer^s eldest 
son, and all minors, sit behind the chair of state, to 
prepare them for the sitting in the house as members ; 
and because they have some title to the honour^ they 
are called nobiles natty — for the first time they fetch 
breath they have nobility in. .thetn: so that he that 
surrenders by fine must . not only extinguish his estate 
in the honour^ but also the nobility of his blood. 

" 4. No fine can be levied of a thing personal, as an 
annuity to a man and his ^ heirs ;' but a dignity is a 
thing personal : and so he took notice of the difference 
betwixt the honours of peerage, which are personal? 
and the honours that are feodary and officiary, which 
have reference to an office or land. 

*^ 5. He did argue, ab inconvenientii that this opinion 
can be no inconvenience to the Crown ; but the contrary 
makes nobility a mere pageantry, by putting it into the 
hands of a weak and angry father to dispossess an hope- 
ful son of that which is his birth-right. The titles of 
esquire and gentleman are drowned in the greater 
dignity of that of a peer, and when the greater are gone, 
the other must go with it ; and then from being a noble- 
man to-day, he and the rest of his family must be below 

6 
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all nobility^ and be called yeoman or goodman Villiers Tur 

to-morrow^ which may bring great confusion to a noble I*"»»«ck Cam. 

family and all its relatives ; and surely this house will 

not put such a public disrespect on such a family, by 

agreeing to so unjust an act of one man. And that 

which was most relied upon was a resolution of this 

bouse in Stafford's case, anno 1640, which no man 

without indecency can question : it passed not sub 

sileniio or obiter ^ but upon debate ; neither could it be 

any way invalid upon account of the times, for it was in 

the infancy of that parliament, and that wherein a peer's 

case who sits now in this house was judicially before 

them ; and therefore there is no reason to shake that 

judgment more than any other judgment of that time. 

My Lord Coke, in his 4 Inst, chapter of Ireland, is of 

opinion that honours cannot be extinguished but by act 

of parliament. Then as to the precedents that have 

been urged on the other side, there are none directly to 

the point ; for as to Nevill's case, there are very few 

cases cited there aright, and are not to be looked upon 

as law. 

** It was argued by another, much to the same effect, 
that baronage and peerage is to be determined by the 
records of the lords house ; and if any other way be 
given, as there must be if a fine be allowed to bar, then 
the old true way is gone. This was not a fine conditional 
at the common law, and therefore not within the statute 
' De donis conditionalibus;' and an honour being a 
personal dignity, is not to be barred (Jones's Rep. 12S. 
ante p. 190.) by fine, being inherent in the blood, &c." 

Sir William Jones, the Attorney-General for the 
Crown, observed, that 

*^ It hath been said, that titles of honour differ from 
other inheritances, and in truth they do ; but it is only 
where there are particular reasons for their so doing, as 
io that case of transmission and alienation of an honour. 
But I shall have occasion to shew by and by, that it 

is 
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Thi£ depends upon a particular reason^ and resembles not this 
ruEBKCK Cask ^^^^^ j^ matter of creation it is said an honour may be 

created by other words than other inheritances ; as if a 
title be granted to a man and his heirs males, and saith 
not < of his body,' it will create an estate tail without 
those words ; and this it will not do in the case of any 
other inheritance : and they cite for it the First Instit 
127 a. Now I have read every word of that place of 
that book, and I can find no such case. I find, indeed, 
it is said, if the King for reward of service grant armo- 
ries to a man and his heirs male, it is an entail of the 
coat, without the words * of his body;' and, as hath 
been said, it shall descend upon him. But then I hope 
your lordships will never take that for a case of honour; 
and I fear many other cases that were cited will prove 
to be as ill applied as that. But this I do say, honours 
as well as other inheritances must be limited according 
to the rules of law ; and I think I have an express 
authority to say so, and that you will find in Coke 8. 
fo. 1. the Prince's case. The dukedom of Cornwall was 
to be limited in an extraordinary manner: no other 
inheritance in the world can be limited ; and the book 
saith it could not be so done without express act of par- 
liament. And howsoever any other estate or inheritance 
can be limited, so can honours, and no other way. An 
attainder, it is said, doth determine the honour of the 
son. The reason of that is, because other inheritances 
are determined so by the crime of the father, and so it 
is assimilated by the law to other inheritances. 

^' The Statute of Westm. 2. * De donis condition- 
alibus,' doth first create estates tail, and says, ^ cum 
aliquis terram dedit,' &c. Now a man would think that 
lands and tenements ('terram') should be very improper 
words to comprehend all things that may be entailed, 
and yet it is most certain a title of honour is within 
tliese words. I am told Nevill's case is not law ; but 
there are other cases to back it, as Instit 1. 20. &c. If 
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an honoar caDDOt be entailed, then no remainder can be The 
limited of it ; and yet I think there are many lords that ^°*"*<^'^ ^^"^ 
now sit in this house by virtue of remainders limited 
upon other estates, and yet they sit with a good title 
notwithstanding* Besides, for I must establish this point, 
the statute 26 Hen. VIII. c 17- saith, ' If a man be 
attainted of treason, he shall forfeit his lands, tenements, 
and hereditaments.' Now, which is the word that doth 
comprehend honours here but hereditaments, which, 
being a general word^ doth comprehend many particu- 
lars? And within these words honours are compre- 
hended, which shews that honours are subject to the 
rales of other estates, if so be titles of honours be within 
the general words. This being premised, that honours, 
though things of higher nature than other inheritances, 
and though derived from the fountain of honour, the 
King, yet^ when they are once raised, are governed by 
the rules of other inheritances." 

The Attorney-General's argument, that honours are 
governed by the same rules as lands, was denied by 
Lord Shaftesbury, who a few years before was Lord 
Chancellor. The following notes of his lordship's speech 
are presei'ved, and are highly important in relation to 
this subject : — 

*^ Mr. Attorney puts the stress of his argument upon 
two assertions — 

«^ 1. That honours are an estate tail, and are taken 
to be within the general words of th^t statute, ^ De 
donis conditionalibus.' 

*^ 2. Honours are to be governed as other inherit- 
ances, and by the rules of the common law. 

^ I mnst take leave to affirm, that he is extremely 
mistaken in both. As to the first, he hath cited the 
resolution of the judges in Ncvill's case, 2 Jac. I. 
That was an extrajudicial resolution, and no judgment 
of any cause before them ; and in such cases the judges 

i 4 
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Th¥^ do not hold themselves to be upon their oaths. Neither, 
if there be seven of one opinion and five of another, do 
they refuse all to sign the resolution of the major part, 
and it goeth under the denomination of all the judges. 
But if it had been a judgment of them altogether, 
they could neither alter nor new-make the law, neither 
could they make that to be intended within the statute 
^ De donis conditionalibus ' that was not in being till 
many ages after : Beauchamp, in Richard the Third's 
time, being the first honour that was entailed by patent^; 
Bromfleet, the 27th of Henry VI., the first entailed by 
writ. As to Mr. Attorney's second assertion, it is con- 
trary to the opinion of the most learned men^ the 
honour and dignity of this house, the practice of the 
courts in Westminster-hall, and the direct evidence of 
the thing itself. Judge Berkley, a very learned judge, 
you may find in the records of this house, Feb. 1, anno 
164>0, delivering his opinion, that honours must descend 
from the first that was seised of the honour, contrary 
to other inheritances, and that honours are not governed 
by the rules of the common law. Justice Doddridge's 
opinion is, that honours are a personal dignity, and 
fixed in the blood. Your lordships did never sufier 
your honours to be tried by the courts below, or any 
where but before yourselves, although your other inhe- 
ritances are tried there as well as other men's. Neither 
have the courts of Westminster-hall ever taken upon 
them to try or judge causes of that nature, which they 
might do if Mr. Attorney could make good his asser- 
tion. It is evident out of the nature of the thing itself; 
for if an honour be in fee, and there be a son and a 
daughter by one venter, and a son by another, the 

^ This is an error. The case of Beauchamp, which occurred in 
the reign of Richard the Sccondy was the first instance of the 
crciition of a hnrony by patent. Earldoms were almost alwa\s 
created either hv charter or h_v patent. 
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eldest brother dies possessed of the honour, the sister ^,__^"' 
there shall not inherit the honour, but the brother of 
the half blood ; and yet the lands and other inheritances 
shall go to the King for want of heirs, before it shall 
come to that brother. For titles of honour are not 
dispensable as other inheritances, neither will their 
descent be guided by the strict rules of the common 
law. The Lord Chief Justice Coke is of an opinion, 
on the Earl of Bedford's case, that his honour could not 
be taken away but by act of parliament. (Coke's Report^ 
part 7- p* 7) et seq.) It will be allowed, Mr. Attorney, 
that the concurrence of all parties concerned may 
extinguish this as well as other inheritances, but all 
parties concerned cannot be supposed to concur without 
an act of parliament. The whole kingdom have an 
interest in the peerage. It is a dangerous doctrine to 
say, your lordships' judicature and legislative is only 
your own concern, and not the interest and concern of 
the whole nation. Your lordships are the next thing to 
the Crown^ though that be far above us ; but those who 
reach at that roust take you in their way. Your lord- 
ships were voted useless and dangerous before the 
Crown was laid aside ; and, as in the descent of the 
Crown, the whole kingdom have such an interest as the 
King cannot alien or surrender it, so, in a proportion- 
able degree, though far less, the King and kingdom 
have an interest in your lordships' titles and dignities. 
It is granted that honours may be forfeited, but it doth 
not therefore follow that they may be extinguished, 
there being two reasons for the forfeiture, which are 
peculiar to honour : 

^* 1. Because there is a condition in law, that they 
shall be true and loyal to the Crown and government. 

^2. Honours are inherent in the blood, and when 
that is corrupted and stained, that which was inherent 
is likewise taken away. But in the case of surrender 
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Th« . those reasons do not hold ; here is no breach of any 
condition in law ; here is no corruption of blood. 

*^ For these two reasons felony without clergy forfeits 
honours, whereas other inheritances, though fee simple, 
are only lost for a year and a day; so also are freeholds 
for lives ; which is another clear instance that honours 
are not governed by the rules of the common law, as in 
other inheritances* Mr. Attorney gives for another 
reason^ and takes for granted and clear law, that the 
Eling can make lords for life, and they shall sit in the 
lords' house, and yet these honours shall not go to 
their heirs, nor their children be ennobled by it. His 
is a point of greater consequence, if possible, than the 
thing in debate ; and Mr. Attorney is pleased to press 
it upon us, which is not a fair way of arguing, nor to 
be allowed him. 

** As to Mr. Attorney's precedents, the first be quoted 
was Mr. Selden's Titles of Honour, fo. 730, which place 
is directly against him ; for it saith that the honour cS 
baronages was in the abbots and priors in right of their 
abbeys, not inherent in them as men personally enno- 
bled : so that Mr. Selden's opinion is plainly to be 
inferred from that, that honour is a personal dignity. 
The Lord de la Ware's case, in Coke's Eleventh Report, 
page 1, makes nothing for Mr. Attorney's purpose. 
The judges say, the acceptance of a new creation by 
the father could not hurt the son, because the father, 
at the time of the acceptance, was not a baron, but 
disabled by act of parliament. From this Mr. Attorney 
would infer, that if the barony had then been in him, 
he had extinguished the old by acceptance of the new, 
which is a way of arguing that he may prove any thing 
by; for it doth not follow, that because he could not 
forfeit what was not in him, therefore he should have 
forfeited it as if it had been in him. 

" As for all Mr. Attorney's other precedents, out of 
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the Clans. RoUsj Rot Cart, and Mr. Camden, being Tn 

above eleven or twelve surrenders of earldoms and **"*^* ^^ 
other honours, it is desired your lordships would con- 
sider these three answers to them all together and in 
gross. 

^ 1. That they were all bare surrenders, and no 
fines ; so that if Mr. Attorney's assertion hold, that 
your honours are an estate tail, they cannot be extin- 
guished by surrender. And the greater danger Mr. At- 
torney would have your lordships apprehend of those 
lords coming to claim your places, and the confusion 
that would happen to the house from it, doth still remain 
and continue. 

*^ 2. All these surrenders were made by persons that 
had advantage by them, having greater honours or the 
same granted to tbem, with some advantage ; such whose 
interest were beyond the seas were willing to quit their 
dqpendencies here, upon considerations that pleased 
them : ^ Volenti non fit injuria.' 

^* 3. Is that Mr. Attorney concluded his argument 
with, that none ever came and claimed after ? So that 
idl his precedents passed sub siUntioy and never con- 
tested. If any of these surrenders had upon a dispute 
been adjudged good, Mr. Attorney had offered your 
lordships something. 

^ But now we come to Mr. Attorney's sole» single, 
melancholy precedent of the time of Roger Stafford, 
about 1638, which was condemned in parliament, anno 
1640. If you condemn that judgment because of the 
time, or that the King's counsel was not heard in it ; it 
is to be observed, 

^' 1* The affront to the lords in taking such a fine 
was committed in anno 1638 ; and when could it more 
properly be remedied than in 1640 following? You 
must not expect a prophetical judgment against a thing 
not in being. 

2. There were ninety-four lords present, and the 
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The vote was nemine contradicentCj which gives it as great 

Asi. ^^ authority as of any parliament that ever was. 

'< 3. The King's counsel was not heard in ship money 
or knighthood money, wherein they had more right to 
claim to be heard than in this case. 

^ Besides all this, a fine is a judgment in the Common 
Pleas, and your lordships' honours are not triable in the 
courts below of Westminster-hall: but if the fine be 
allowed^ they must be triable there, as well as other 
inheritances. There is but one thing remaining of 
Mr. Attorney's argument, which is this : your lordships, 
who some few of you sit by remainders^ as he calls it, 
are in danger if it be not allowed that honours are an 
estate tail, which is not denied that they are so ; but it 
is denied they are an estate tail of the same nature with 
other inheritances^ nor are they governed as lands and 
tenements are, neither doth any of your lordships sit by 
the title of remainders, but by virtue of a new or other 
grant in the same patent." 

« Die Martis, 18° Junii 1678. 

** Forasmuch as, upon the debate of the petitioner's 
case, who claims the title of Viscount Purbeck, a ques- 
tion in law did arise, whether a fine levied to the King, 
by a peer of the realm, of his title of honour, can bar 
and extinguish that title ? 

" The lords spiritual and temporal in parliament 
assembled, upon very long debate, and having heard 
his Majesty's Attorney-General, are unanimously of 
opinion, and do resolve and adjudge, that no fine now 
levied nor at any time hereafter to be levied to the 
King can bar such title of honour, or the right of any 
person claiming such title under him that levied or shall 
levy such fine." 

The House evidently acted upon Lord Shaftesbury's 
reasoning, and thus established a precedent which does 
not appear to have been adverted to in the Ferrers 
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case, the AthoU case, or in the case of the earldom of _ '^">_ 

.... I PuftBiCK CaSI. 

The Lord Chancellor, Lord Wynford, and the 
Attomey-Oenreral, in tlie Devon case, concurred in the 
opinion, that honours are not subject to the same rules 
of law as other inheritances^; and it may therefore, 
perhaps, be inferred, that the law on the point is now 
finally settled, and that Lord Coke's dictum is over- 
ruled. 

' Cruise on Dignities, 131 et seq. 

^ Vide pages 142, 143. 164. 181, 182. 193, 194, 195, 196, antea. 
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No. VII. 

REPORT OF, AND OBSERVATIONS ON, 
« THE OXFORD CASE/' 

^ "^^ Alberic de Vere uras, it is said, created Earl of 

1686. Oxford^ and constituted Great Cham berlain of England \ 
by the Empress Maud, in the reign of King Stephen'; 
and he obtained a confirmation or new charter of crea> 
tion of the dignity of Earl of Oxford, to hold to him 
and his heirs, from King Henry the Second ; of which 
charter the following is a copy : — 

^* H. Rex Anglise & dux Normaniae & Aquitanise & 
comes Andegavise archiepis episcopis abbatibus comiti- 
bus baronibus justiciarijs vicecomitibus, ministris & 
omnibus fidelibus suis totius Angliae Franciae & Anglias 
salutem Sciatis me dedisse & concessisse comiti Alberioo 
in feodo & haereditate, tertium denarium de placitis 
comitatus Oxenfordscyre ut sit inde comes Quare volo 
& firroiter prsecipio quod ipse & haeredes sui habeant 
inde coraitalum suum ita iibere & quiete ic honorifice 
sicut aliquis coroiium Anglise liberius & quietius & 
honorificentius habet. Testibus T. cancellario HugoDe 
comite de NorfF' Rogero comite de Clare comite Patri- 
cio Richardo filio Gisleberti Henrico de Essex constabu- 
lario Richardo de Hum constabulario Richardo de Lucy, 
Waltero filio Robert! M. Bisect dapifero Warino fiUo 
Geraldi camerario Richardo de Canvilla Willielmo de 

1 The office of Great Chamberlain was granted by Henry the First 
to Alberic de Vere, father of tlie first Earl of Oxford, in fee, to hold 
to liimself and his heirs, with all dignities and liberties thereto 
belonging, as honourably as Robert Malet or any other person had 
ever held the same. The grant, or rather, perhaps, confirmation, to 
his son, the first Earl of Oxford, was in the same words. — Dugdaie's 
Baronage, tome i. p. 190. 

2 Dugdale*3 Baronage, i. 190. 
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Lenvall, Hammone Peccato apud Dour in transitu ^^ J^ 

The Earldom of Oxford, with the office of Great 
Chamberlain, descended to Robert de Vere,the ninth earl, 
who was the heir male and heir general of the respective 
grantees' bodies'. The said Robert, ninth Earl of 
Oxford, was the celebrated favourite of Richard the 
Second, by whom he was created Marquess of Dublin 
and Duke of Ireland. In February, 11 Ric. II., 1388, 
the Duke of Ireland was attainted by act of parliament, 
when all his honours were forfeited ^. He died without 
issue before 1398, leaving his uncle Aubrey de Vere his 
heir, who was then heir male, as well as heir general^ 
of the grantees of the Earldom of Oxford, and of the 
office of Great Chamberlain. In the parliament at 
Westminster, on Wednesday, 23rd January, 16 Ric. II., 
1392-3) the following proceeding took place: — 

^ Fait a remembr qen cest plement p' ceo q Robt de 
Veer nadgairs due d*Irland & count d'Oxenford estoit a 
Dieu comandez & nre S^ le Roi est clerement apris q 
cteins rres & tentz q furent a dit Robt devant le jugge- 
inent envs luy rendu en le plement tenuz a Westfh 
lendemain de la Purificacioii nre Dame lun du regne 
nre dit V le Roy unzisme & les queux p force du dit 
juggement furent forfaitz a nre dit S' le Roy & seisez en 
•a main furent taillez p fyn & p force du dite taille 
deivont descendre a S** Aubrey de Veer come uncle & 
heir a dit Robt si ad nre 6' le Roy g"nte del assent de 
plement a dit S* Aubrey live de toutz les tres & tentz a 
loy ensy taillez p fyn come desuis est dit Et enoutre 
combien q le dit 8^ Aubrey nad riens monstre unqore en 
especial q les noun & estat du count d'Oxenford sont a 
luy taiUez nientmayns nre dit §" le Roy eiant considera- 

1 Appendix No. V. to the Peerage Reports, p. 3, from Selden's 
^ Titltt of Honour," who cites the original, then among the 
muniments of the Earl of Oxford. 

3 See the pedigree in page cl. 

a Rot, Pari., vol. iii. p. 229, 237. 
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Th* cion a le bon & greable ^vice q le dit §' Aubrey ad fkit 

^^1626.^^ si bien a nre dit S"^ le Roi come a son noble §^ & pier q 
Dieux assoill & coment les auncestres du dit S' Aubrey 
ont estez countz d'Oxenford dauncien temps & voillant 
q lestat & noun del counte d'Oxenford tout furent ils 
forfaitz p virtue du dit juggement ne cessent pas outre- 
menl par lencheson suisdite einz soient continuez en 
temps a venir al bono*^ de nre dit ^^ le Roy & de son 
roialme si ad de sa g'ce especiale restitut done & g'nte 
p assent du plement al dit S^ Aubrey le noun title estat 
& hono'^ du count d'Oxenford a avoir les ditz noun title 
estat & hono'^ a dit S' Aubrey & ses heirs masles a toutz 
jo^s & luy fist count d'Oxenford en plein plement £t 
mayntenant le dit counte fist homage a nre dit r le Roy 
& puis fuist mys & assis en son lieu ovesq^ ses pieres en 
plement enmciant treshumblement nre dit S^ le Roy de 
sa bone & g^ciouse g^ie suisdite \" 

About three weeks afterwards, namely, on the 12th 
February, 16 Ric. 11.^ 1388, a charter of the Earldom, 
with the same remainder as is mentioned in the above 
entry on the Rolls of Parliament, was granted to Sir 
Aubrey de Vere. Of that charter a copy is subjoined : — 
^* B archiepis epis atfcib} priorib} ducib} comitib} 
baronib} justic vicecomitib} ppositis ministris ic omlh} 
ballivis & fidelib} suis sattm. Int ceta regni nri in- 
signia illud arbitram^ fore potissimu ut dcm regnii 
nrm congrua distribute dignitatum vallet' sanis imbuat' 
consiliis & robusto^ 8c nobiliu potenciis fulciat^ Sane 
quidem in psenti pliamento nro ctitudinalit accipientes 
qd Robtus de Veer nup dux Hibnie & comes Oxon 
viam univse cam is est ingressus & eo ptextu ac eciam p 
eo qd clare sumus edocti qd eta tre & ten que f uunt 
pdci Robti ante judiciu vsus ipm in parliamento nro 
apud Westm in crastino Purificacois be Marie anno 
regni nri undecimo tento redditum & que virtute judicii 
pdci not) forisfca & in manu nram seisita existunt p 

1 Rot. Pari., vol. iii. p. 302. 
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di^sos fines coram consilio nro exbibitos & ostensos *!*" 

talliant' & virtutc tallie ^dce ac finiu ^dco^ dilco & ^"26^^ 

fideli consanguineo nro Albredo de Veer ut avunculo 

& heredi pdci Rofcti descendere debent volentes cum 

eodem Albredo age grose de assensu instantis piiamenti 

nn concessim eidem Albredo liba^em 01m rra]^ & ten 

sibi p fines hujusmodi talliatoj^ hend & tenend juxta 

tenorem & efiectum finiu pdcoj^ £t ul¥ius licet idem 

Albredus nichil adhuc in spali monstra^it seu exhibilit 

qd nomen & status com Oxon sibi sunt talliata Nos tamen 

considerantes bonu & laudabile ^viciu p ipm Albredum 

tarn nob q'm carissimo dno & pri nro defuncto impensum 

ac eciam virtutii & pbitatis mita quib} idem Albredus 

moltiplicit insignia necnon quaiit antecessores ^dci 

Albredi extiterunt comites Oxon ab antiquo & nolentes 

pinde qd status & nomen comitis Oxon licet vigore 

jadicii pdci forisfca fuint cessent seu deleanr set pocius 

ad honorem Dei & decorem corone nre ac regni nri 

comodum & ^sidiu continuent' in futur de gra nra spall 

& de assensu ^co restituim^ dedim & concessim^ ac p 

psentes damus & concedim^ pfato Albredo nomen titulum 

statum & honorem comitis Oxon hend & tenend nomen 

titulum statum & honorem pdca eidem Albredo & 

heredib} suis masculis imppm Quare volum^ & firmir 

pcipim^ p nob & heredib} nris qd pdcus Albredus nomen 

titulum statum & honorem pdca beat & teneat sibi & 

heredib} suis masculis imppm bicut pdcm est Hiis tes- 

tib3 veSabiiib} prib} W. Cantuar tocius Angt primate 

Th Eboj^ Angt primate cancellar nro archiepis W. Wyn- 

ton J. Sdf theS nro epis Jobe Aquitanii & Lancastr 

Edmundo Ebo]^ Thoma Gloucestr ducib} avunculis nris 

carissimis Edwardo Rotet Jobe de Holand Huntingdon 

caiSario nro Wifio de Monte Acuto comitib} Jobe 

Dev^eux senescallo hospjcii nfi magro Edmundo de 

Stafford custode privati sigilli nri & aliis. Dat p manu 

nram apud Wyntofi xii. die Februar \" 

1 Rot. Cart. 16 Ric.IL No. 16. printed in the Appendix, No. V., 

to the Peerage Reports. 

k 
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Tm In the nth Ric. IL, 1393-4, Aubrey Earl of Oxford 

^^^1626. presented a petidon to the King, in which he stated 
that the office of Chamberlain of England belonged 
to him of right ; that all his ancestors, Earls of Oxfordy 
had possessed the same beyond time of memory as their 
ancient right, annexed to the Elarldom of Oxford, and 
prayed that his Majesty would consider bis claim; 
adding, that he could not procure his evidences of 
the said office because the greater part of them were in 
the hands of the Countess of Oxford, that many of 
them had been removed from Hengham Castle when 
the lands pertaining to that inheritance were in the 
King's hands, and that some were taken away by other 
means ; and he beseeched his Majesty to restore him to 
that office upon the grounds he had alleged, notwith- 
standing that he was unable, for the causes statedf 
to produce the proofs of his right thereto ^. The Earl 
did not, however, succeed in his claim. 

In the 21st Ric. II., all the proceedings of the parlia- 
ment of the 11th Ric. II., in which Robert Elarl of Ox- 
ford, Duke of Ireland, was attainted, were repealed ^ 
and the said Aubrey de Vere became entitled to the Earl- 
dom, under the charter of Henry the Second^ as heir 
of the grantee ; but the restoration of the ancient Earl- 
dom was of short continuance, for in the 1st Hen. IV. 
the proceedings of the parliament of the 21st Ric. II. 
were annulled, and those in the 11th Ric. II. revived ^ 
when the attainder of the Duke of Ireland came again 
into operation. The Commons prayed the King, in the 
same parliament of the 1st Hen. IV., to restore the 
Earl of Oxford to the office of Chamberlain of England ; 
stating that the office belonged of right to the &rls 
of Oxford from beyond the time of memory, as by 
ancient letters patent plainly appeared; but that 
Richard, the late King, had by menaces compelled 
the Earl to release the Chamberlainship to that prince, 

I Rot. Pari. iii. p. 326. 2 Rot. Pari. iii. 357. 

3 Rot. Pari. iii. 425. 
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without giving him any consideration for the same; Tin 

btit the King refused to comply with this petition \ ''lese. 

Aubrey de Vere Earl of Oxford died in April 1400, 
and was succeeded by his son, Richard 11th Earl of 
Oxford, who died in the 4th Hen. V., to whom suc- 
ceeded John, his son and heir, the 12th earl. Dugdale 
and other genealogical writers assert, that the Earl and 
Alberic his eldest son were beheaded and attainted by 
parliament in the 1st Edw. IV.; but this statement is not 
only unsupported by the Rolls of Parliament, on which 
no notice of any such attainder is to be found, but it is 
contradicted by the fact, that in the parliament of the 4th 
Edward IV., John de Vere, (the son and, at that time, 
heir of the said John 12th Earl,) by the style of << Earl of 
Oxenford,'' petitioned the King for the reversal of the 
proceedings in the parliament of the Ist Hen. IV., by 
which those of the parliament of the 21st Ric. II. were 
repealed, and the attainder of Robert Earl of Oxford 
in the 11th Ric. 11. was revived. The Earl therefore 
prayed, that the act of the 1st Hen. IV., ^^ in affermance 
^' of the act made in the 11th Ric. II. against the said 
^' Robert and his heirs, be utterly undoon, revoked, 
*' void, and annulled,'' which Was accordingly enacted^; 
and John, ISth Earl, thus succeeded to the original Earl- 
dom of Oxford, having before that statute been Earl of 
Oxford under the grant in the 16th Ric. II. only: on 
this occasion the attainder of Robert Duke of Ireland 
was finally reversed. 

John iSth Earl of Oxford (with his brothers. Sir 
George and Sir Thomas Vere,) was attainted of high 

1 Rot. Pari. iii. 441. In the Ist Ric. II., 1377, in the assent of 
the King to the request of the Commons that the " Chief Chftmber- 
^ lain and certain other high officers should be appointed by 
** parliamenty" a special exception occurs of the office of Cham- 
berlain in favour of the Earl of Oxford, in these words, " Salvez 
** toutdys I'estat et I'heritage du Conte d*Oxenford del dit office de 
** Chaiimberlin."— i2o/ Par/. iiL 16. 

2 Rot. Pari. V. 549. 

k 2 
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Tbe tresson io the 14th Edw. IV^ when his hononrs were 
^1^ for^ted^ On the accession of Henry the Seventh, 
the statute of the 14th Edw. IV., attainting the said 
Eari and his brother George^ was repealed % and tbe 
two Earldoms of Oxford were thereby restored to him. 
In the 1st Hen. VIII. he obtained a confirmation of 
the oflBce of Great Chamberlain of England S and 
died without issue in the 4th Hen. VIII., 1514, when 
his nephew and heir, John, succeeded, as 1 4th Earl of 
Oxford and Great Chamberlain of England. He died 
in the 18th Hen. VIIL, without issue, leaving three 
sisters his coheirs, from two of whom there are descend- 
ants, who are co-heirs of the Earldom of Oxford under 
the charter of Henry the Second, and co-heirs also of 
one moiety of the Barony of Badlesmere. Sir Edmund 
Knightley, the husband of Ursula, the youngest of tbe 
said sisters and co-heirs of John 14th Earl, is stated^ to 
have claimed the Earldom without success^ and the next 
heir male, John de Vere, (grandson of Robert, brother of 
John the 12th Earl,) succeeded to the dignity. On hb 
death, in tbe 31st Hen. VIII., the ELarldom of Oxford 
devolved on his son and heir, John 16tb Earl, who was 
also Great Chamberlain, and on the 2nd June, 4tb Eliz^ 
1562, he vested that office in trustees, for the use of him- 
self for life; and after his decease, to his eldest son Ed- 
ward Lord Bolebeck and the heirs male of his body, with 
remainders over to his brothers and the heirs male 
of their bodies respectively. He died in 1563, leaving 
two children, Edward 17th Earl and Great Chamberlain, 
and Mary the wife of Peregrine Lord Willoughby de 
Eresby. Edward 17th Earl, who was twice married, 

1 Rot. Pari. vi. 144-146. 

2 The attainder of their brother Sir Thomas Vere was reversed 
in the 17th Edw. IV. — Rot. Pari. vi. 176. 

» Rot. Pari. vi. 281, 282. 4 Patent, 1 Hen. VIII. p. 1. m.26. 
^ See Chief Justice Crew's Report of the Opinions of the Judges 
on the Oxford Case, in page clviu. 
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died in the 2nd Jac. I., leaving, by hisjirst wife, three Thi 

daughters; viz., 1. Elizabeth, who married William '^ese^^^ 
Earl of Derby ; 2. Bridget, who married Francis Lord 
Norris; and, S. Susan, who married Philip E^rl of 
Montgomery. By his second wife, Earl Eldward left an 
only child, Henry, 18th Earl of Oxford and great 
chamberlain of England, on whose decease without 
issue, in the 1st Car. I., 1625-6, a contest arose for, 

I. The Earldom of Oxford. 

II. The Baronies of Badlesmere, Sandford, and Bole- 
DecK. 

III. The Great Chamberlainship of England. 

The claimants were, 

L Robert de Vere, (grandson and heir of Alberic, a 
younger son of John 15th Ear],) as heir male as well of 
the last Earl as of all the preceding Earls of Oxford; 
viz., heir male collateral of the 12th, 13th, 14th, 16th, 
17th, and 18lh Earls; and heir male of the body of the 
grantee of the first Earldom, as well as of Alberic the 
grantee in the 16th Ric. II. 

II. Robert Lord Willoughby de Eresby, heir of his 
mother Mary, sister of Edward the 17th Earl, as 
** cousin and next heir" of the whole blood of the per 
son last seised of the Earldom, Baronies, and Great 
Chamberlainship. 

III. William Earl of Derby, and Elizabeth Countess 
of Derby his wife, the eldest coheir of the body of 
Edward 17th E^l, and coheir of her half brother Henry 
18th and last Earl; who stated in their petition, that 
'' in honour to the name of Vere they had hitherto 
** been silent," but that they conceived their tide to 
whatever should descend ^^ upon the heir general" as 
being preferable to the tide of Lord Willoughby. 

The descent of the Earldom of Oxford and the Great 

Chamberlainship, as well as the pretensions of the 

respective claimants, are best shown by the annexed 

pedigree : — 
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Albkeic m Vkm; 
created Eakl op Ozforb and Great Chamberlain op England by the Empreas Maud, 
to him and his hein^ which grant was confirmed by Hen. IL ; ob. 6 Bie. I. 



r 



J 



Alberic, 2nd Earl op Oxford ; Robert, 3rd Earl op Ozpord ; ob. 5 Hen. III. 
ob« 16 John* s. r. | 

Hugh, 4th Earl op Oxford ; ob. 47 Hen. IIL 

Robert, 5th E^rl op Oxford ; ob. 34 Edw. I. 

( i 

Robert, 6th Earl op Oxford ; Alphonsus de Ver& 
ob. 5 Edw. III. s. p. I 

John, 7th Earl of Oxford ; ob. 33 Edw. III. 

I 



X 1 

Thoicas, 8th Earl of Oxford ; Alberic de Verb, created Earl op Oxford to him and 
ob. 45 Edw. III. his <* heirs male" in 16 Ric II., 10th Earl of Oxford; 

I ob. 1 Hen. IV. 

RoBERiv 9th Earl of Oxford, 
created Marquis op Dublin 

and Duke of Ireland; at- Richard* llth Earl op 
tainted 1 1 Ric II. ; ob. ante 
16 Ric. II. 8. f. 



16 Ric 11., 10th Earl of 
Oxford ; ob. 4 Hen. V. 



Robert de Ver& 



John de Vcre. 



John, 12th Earl of Oxford ; ob. 1 Edw. IV. 

! 

' 1 1 

Alberic de Vera ; John, 13th Earl of Ox- Sir George Vere; 
ob. 1 Edw. IV. ford ; ob. 4 Hen. VIII. ob. 1503. 

S. F. 8. F. S. i 

( n i — 

John, 14th Earl OF Dorothy= John Neville Ursiila= Goo. Windsor, John de Vere soe- 

Ox ford, and Great L** Latimer. ob.s.F.s. 1st husb. cceded as the Ijth 

Chamberlain ; ob. Elizabeths^ Sir Anthony = Sir Edmund Earl of Oxrou) 

18 Hen. VIII. s.f. Wingfield. Knightley, in 18 Hen. VIII.; 

2nd husb. ob. 31 Hen. VIII. 

I 



( 

John, 16th Earl of Oxford; ob. 4 Eliz. 



Alberic de Vere. 



Anne, dau.= 
of WiUiam 
L** Burleigh, 
1st Wife. 



"^ 



1 



Edward, 1 7th= Elizabeth, dau. Mary == Peregrine Ber- Hugh de Vere. 
Earl of Ox- — — 

FORD ; 

2 Jac. I. 



ob. 



of Thomas Tren- ob. ante tie, Lord Wil- 



tham, Estj., 2nd 1625. 
Wife. 



loughby 
Eresby. 



of 



iTi 1 

1 . Elizabeth = fTUiiam Earl of Derby, Henry, 

who, ivith Elizabeth his 18th Earl 

Jfi/^, ivere Claimants of Oxford; 

in 1625-6. ob. 1625,s.r. 

2. Bridget == Francis Lord Norris. 

3. Susan = Philip Earl of Mont- 

gomery. 



Robert Lord WU- RobeH de Fere, the 

loughby of EreS' Claisnant in 1 625-6, 

6y, arte of the and 19th Earl or 

Claimants in Oxford ; ob. 1 632. 
1625-6. 
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Tbe claimants' petitions were referred to the bouse of Tm 
lords, wbo desired the opinions of tbe Judges ; and on '^^62$. 
the 20tb March 1625-6, 

'^ Report was made to tbe house by tbe lord chief 
justice, that himself, tbe lord chief baron, Mr. Justice 
Doddridge, Mr. Justice Yelverton, and Mr. Baron 
Trevor have, according to tbe order of this house 
(11^ Martii), considered of the competitors to the 
Earldom of Oxford, tbe Baronies of Bolebeck, Sand- 
ford, and Badlesmere, and the office of Great Cham- 
berlain of England. And their opinion is, that the 
honour of the said Earldom of Oxford was entailed 
upon Aubrey de Vere and his heirs male by the 
parliament of 16th Ric. II. ; and that an estate therein 
to the heirs males was sufficiently raised and created 
thereby, and so reputed and enjoyed by many descents 
of the Earls, which could not have been (as the same is 
limited) if the same had only been an ordinance in par- 
liament. And that the said honour is descended and 
DOW of right belongeth to Robert de Vere, one of the 
said competitors, as heir male unto the said Aubrey, by 
virtue of the said entail ; and as touching tbe said Baronies 
of Bolebeck, Sandford, and Badlesmere, their opinion 
is, that the same descended to the general heirs of John 
the fourth [14th'] Earl of Oxford, who had issue John 
the fifth [15tb] Earl of Oxford and three daughters; one 
of them was married to the Lord Latimer, another to 
Wingfield, and another to Knightley ; which John the 
fifth [15th] Earl of Oxford dying without issue, those 
Baronies descended upon the daughters as his sisters and 
heirs ; but these dignities being entire and not dividable, 
they became incapable of the same otherwise than by gift 
from the Crown, and they, in strictness of law, reverted 
unto and were in the disposition of King Henry the 
Eighth ; and yet, nevertheless, they find that four several 

1 Throughout this case, Aubrey de Vere, who was created in the 
16th Ric. IL» was considered the^rt^ Earl of Oxford. 

k4 
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The Earls of Oxford successively, after the descent to the three 

^^Tfisfi^^*** daughters as heir male of the said Earldom, assumed 

and took upon them those honours and titles in their 
writings, leases, and conveyancesi and their eldest sons 
have been stiled in the lifetime of their fathers by 
the name and title of Lord Viscount Bulbeck, and so 
reputed to be, the which they humbly leave to your 
lordships' consideration. 

<^ And as touching the ofSce of Great Chamberlain, 
the lord chief justice further reported that the miyor 
part of the judges, viz. three of the five judges, were of 
opinion that the same did belong unto the heir general, 
the now Lord Willoughby ; but when they had perused 
divers notes and grants of the said office, some ad pta^ 
cUum and some for life, unto others who were not of the 
name of Vere, by Richard IL and divers other kings, 
they all thereupon desired time to peruse the records, and 
to search upon what causes the said grants were made, 
and further to inform themselves of the §aid cause, before 
they deliver any resolute opinion therein V* 

The question respecting the right to the Great Cham- 
berlainship does not bear any analogy to the claim 
to the Earldom of Devon, or to any other claim to 
a peerage, there being a distinction between an office 
and an honour ; hence the only passage which it is 
necessary to extract from the opinions given by the 
judges on the claim to the Chamberlainship is the 
remark of Judge Doddridge, that 

" If a man be created Earl to him and to his heirs, all 
«' men do know, that although he have a fee simple, yet 
" he cannot alien or give away this inheritance, because 
" it is a personal dignity, annexed to the posterity, and 
" fixed in the blood ^." 



1 Sir William Jones's Reports, 99, 100. Collins's Precedents of 
Baronies by Writ, pp. 175-6. 
- Jones's Report, p. 123. Collins's Precedents, p. 190; 
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The following is a copy of ^' The resolution delivered Thx 

by Crew, chief justice, in parliament, concerning the i^^e. 
Earldom of Oxford, Walter chief baron, Doddridge 
and Yelverton, justices, and Trevor, baron, advising 
with him together therein : — 

*' My Lords, — This great and weighty cause, incom- 
parable to any other that hath happened in any time, 
requires great deliberation and solid and mature judg- 
ment to determine it; and therefore I wish all the 
judges of England had heard it (being a case fit for all), 
to the end we all together might have given our humble 
advice to your lordships herein. 

*' Here is represented unto your lordships certamen 
honoris^ and, as I may well say,- illustris honoris, illus- 
trious honour. I heard a great i^eer of ^is realm and 
a learned say, when he lived, there was no king in 
Christendom had such a subject as Oxford : He came 
in, with the Conqueror, Earl of G nines — shortly after 
the Conc|uest made Great Chamberlain of England, 
above five hundred years ago, by Henry the Fii*st, the 
Conqueror 8 son, brother to Uufus ; by Maud the Em- 
press, Earl of Oxford, confirmed and approved by Henry 
Fitz Empress, Henry the Second, Alherico comiii, so Earl 
before. This great honour, this high and noble dignity, 
bath continued ever since in the remarkable surname of 
De Verc by so many ages, descents, and generations, 
as no other kingdom can produce such a \^eer in one 
and the self-same name and title. I find in all this 
length of time but two attainders of this noble &mily, 
and those in stormy and tempestuous times, when 
the government was unsettled, and the kingdom in 
competition. 

^ 1 have laboured to make a covenant with myself, 
that affection may not press upon judgment; for I 
suppose there is no man that hath any apprehension 
of gentry or nobleness but his afi*ection stands to the 
continuance of so noble a name and house, and would 
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Ttax take hold of a twig or twine-thread to uphold it. And 
^'i626?^"' yet time hath his revolution : there must be a period 
and an end of all temporal things, Jinis rerumj an end 
of names and dignities, and whatsoever is terrene ; and 
why not of De Vere ? For where is Bohiin ? where 
is Mowbray ? where is Mortimer ? &c. ; nay, which is 
more, and most of all, where is Plantagenet i Tbey are 
intombed in the urns and sepulchres of mortality. And 
yet, let the name and dignity of De Vere stand so long 
as it pleaseth God. 

** This case stands upon many parts. 

*' Subtle disputants may perturb the best judgments; 
there have been many thick and dark fogs and mists 
raised in the face of this cause : but magna est Veritas If 
preoalet ; Xxuifh lets in the sun to scatter and diq>erse 
them. 

^^ Robert de Vere, Duke of Ireland and E^rl of 
Oxford, was, as the case is put by the Lord Willougfab/s 
counsel, undecimo of Richard die Second, by judgment 
upon an appeal in parliament, and adjudged to forfdt 
all his castles, seigniories, lands, tenements, franchises, 
liberties, and all the possessions he had when the appeal 
began, in the 10th of Ric. IL, saving rights of entail, 
&c.-— Note: the judgment, and what he is adjudged 
to lose, no word of his honour but goeth lower, no 
word of hereditament; but in the act of 14 E^w. IV. 
the name of dignity is given and forfeited by special 
name. Possessions cannot do it, for possessio est pedis 
positiOf which hath reference to land, not to honour. 

" By the act of 16 Ric. 11. it appears that Sir Aubrey 
de Vere shewed entails of land, but none of the dignity; 
yet the King graciously, for that they had been Earls of 
ancient times, and being willing the estate and name 
of Earl of Oxford (though it were so that they were 
forfeited by the judgment) should not cease, but should 
continue in future time, to the honour of the kings of 
this realm, hath restored, given, and granted, by assent 



( civ ) 

of parltament, to Aubrey de Vere and his heirs males ^^s 

for ever the estate and honour of Earl of Oxford ; and i^ss. 
in foil parliament he took his ancient place, and did his 
homage. — Note: though it were so that the honour 
were fbrfttted by the act of 11 Ric. 11., yet the King 
granteth by this act of 16 Ric II., and makes him Earl 
by way of admittance. 

^* Then the case is but this : — 

^< Tenant in fee simple of an honour takes it by an 
act of parliament in tail to the males (for I hold this of 
16 Ric. II. to be so) ; then Robert de Vere, the compe- 
titor, is entitled to the honouri and the acts of attainder 
in the time of Richard the Second and Henry the Fourth 
do nothing in the case. 

^* For then the case is but this : — 

** A noble peer, seised in fee of an Earldom, takes an 
estate thereof to him and bis heirs males by parliament 
so long as the male line continueth ; there it rests, and 
then there is no use (of dependents nor subsequents) 
mentioned in the act of 21 Ric II., for the attainder of 
11 Ric. II. hurts not. And by the act of 21 Ric II.^ 
which annuUeth the act of 1 1 Ric II., there is restitu- 
tion of land, but no word of honour, which argueth that 
there was no honour lost, and if it were, yet it was 
settled and established by 16 Ric II. But admitting 
the Earldom were lost by the bill of attainder 1 1 Ric. 11.^ 
yet the 16 Ric II. hath the force of an act of parliament, 
and is not taken away by the act of 21 Ric II. as a 
dependant upon the act of 1 1 Ric II. ( See the acts them- 
selves.) And an estate tail to the heirs males of Aubrey 
de Vere is given by that act of 16 Ric. IL, wherein 
thb difference may be taken between an ordinance in 
parliament, which may be in either house, and an ordi- 
nance by assent of parliament, which is by both houses, 
and where the King consents unto it. There was variety 
and difference in penning acts of parliament in ancient 
times. Rex per consilium Jldelium subdiiorttm suorum 
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Tbx siatuit ; dominus rex de constlto suo statuU ; dominus ret 

1626. statuit : and all these acts of parliaments. 

*' In the case in question} the Earldom is given, 
granted, and restored, by assent of parliament, to 
Aubrey de Vere and bis heirs males for ever, which is 
a special limitation to the males by parliament, and oiit 
of the ordinary rules of law ; for the limitation subsists 
by parliament. He did homage to the King, and was 
placed by his peers in plena parliamentOy even in the 
same parliament. Per assensum parliamenti is as much 
as by the assent of king, lords^ and commons ; for of 
them the parliament is compounded. 

'^ 1. Per assensum parliamenti involves all the states, 
and a concurrence of all. 

^^ 2. Per assensum parliamenti is as much as autkori' 
tate 2>arliamenti s for by assent of parliament is by 
authority of parliament, and by authority of parliament 
is by assent of parliament, — for the assent makes the 
authority. And this is a qualified restitution, and a 
gift of another estate. 

'^ 3. If it were but an ordinance in parliament, it 
could not properly make him Earl, nor give him this 
especial estate tail the parliament intended : so, as of 
necessity, it must work as an act of parliament, and be 
so taken, as appeared by the prince's case concerning 
the duchy. of Cornwall. 

^' 4. The charter of the Earldom is merely but an 
exemplification, and of that nature it is totidem verbis 
with the act. The charter is dated after the parliament 
ended, for it is dated the 12th of February, two days 
after the end ; but the Earl sat as Earl in the parliament 
of 16 Ric. II., before the charter was dated. Ergo^ 
not Earl by the charter, but by the act of 16 Ric. II., 
and Earl without summons. 

'^ 5. If an ordinance only be entered in the parlia- 
ment roll, and it hath the reputation and use of an act 
of parliament, that makes it an act of parliament The 
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rule is positive for this in the prince's case. This is Tin 

entered in the rolU and hath still had that reputation ^eae. 
and use. 

** That it hath been so used : — 
'^ He sat and was placed as Earl in the same parlia- 
ment, and not by writ. In the parliament of 17 Ric.II. 
he was summoned, being Earl before, by the parliament 
of 16 Ric. 11. In the parliament of 20 Ric. II. so like- 
wise. And both these before the act of 21 Ric. II., which 
was an act of reversal of the act of 12 [1 1th] Ric 11. 
So, as the interim between the act of 16 Ric. II. and 
21 Ric II., he sat as Earl by 16 Ric. II.; for, while the 
act of 11 Ric. II. stood, which it did till the 21 Ric. II., 
the Earl had no title to sit there but by the 16 Ric. II. 
And it is a foreign intendment, and hath no probability 
of truth, that he would be an Earl only by the summons 
and not by the act (as hath been objected), when the 
act of 16 Ric. II. was entered upon the parliament roll, 
and exemplified under the great seal of England. And 
that was the title which was notum notorium. He began 
to sit by it in the same parliament of 16 Ric.II., and 
without writ, and sat afterwards in 17 & 20 Ric. II. 

^ If the act of 1 Hen. IV. took off and made a nullity 
of the act of 21 Ric. II. (which see at large), then the 
attainder of 1 1 Ric. II. stood, and he could not sit by 
his old title of fee simple, which was lost by 11 Ric. II.; 
but he sat only by 16 Ric II., and the Earls continued 
still to sit by 16 Ric II. till the act of 3 [4th] Edw.IV., 
which restored 21 Ric IL, being a time of sixty years 
distance; so likewise did the Earls sit after the 18th year 
of Hen. VIII. in parliament, in which year John Earl 
of Oxford died, having three sisters and heirs, and an 
heir male, which could not be but by the act. 

'* What estate is given by 16 Ric 11.^ whether an 
entail or a special estate to the males ? 

<* It is plain that in the case of a common person, it 
were a fee simple if a common person made such a gift. 
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The * dependent' cannot repeal an act of parliament : it is 
1626?^**' too heavy, and of too high a nature, to be shaken off; 
it admits no dispute, and there can be no remitter 
against an act of parliament. 

<< The act of 21 Ric. IL nullifies 11 Ric IL, and 
restores the lands by express words : afortioriy it would 
have restored the honour, which was more worthy, if the 
parliament had not conceived it had been firmly settled 
by 16 Ric. II.; and if 16 Ric. II. were taken ofi^ by 
21 Ric. II. and 3 Edw. IV.^ then had the Earldom been 
lost. In 18 Hen. VIII., when John Earl of Oxford 
died without issue male, having three sisters and hein 
that could not have it, the Earldom being then in fee 
simple, and it had rested in the disposition of the 
Crown, which could not be, the possession and use sdll 
going the other way : and thereupon Crew, chief justice, 
delivering his own sense and the sense of his brethren, 
gave their humble advice to the lords in behalf of the 
Earl of Oxford, the heir male, against the Lord WU- 
loughby, the heir general. 

<< For the baronies of Bolebeck, Scales, and Badles- 
mere, they conceived, that by the death of Elarl John, 
in 18 Hen. VIII., without issue, having three sisters, those 
honours returned to the Crown in the strict construction 
of law: but the Crown dispensed therewith, as it seems; 
for after the death of that John, being John the fourth 
[Uth], John the fifth [15th], John the sixth [16th], 
Edward and Henry assumed those titles nominally in 
all their leases and conveyances, and the eldest son 
called still by the name of Lord Bolebeck ^." 

On the 22nd March 1625-6, the house resolved, 
" that the Earldom of Oxford is descended, and ought 
^^ of right to come unto, the heir male, nemxne dissen- 
** tiente : and that the Baronies of Bolebeck, Sandford, 
*^ and Badlesmere are in his Majesty's disposition.'* 

I Jones's Reports, pp. 101-7; and Collins's Precedents, pp. 176-80. 
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The address of Chief Justice Crew is remarkable Tux 

for showing the very different opinions which then |^^ 

prevailed on the subject of Dignities, from those which 
subsequent decisions have tended to establish ; and, for 
the reasons about to be stated, it is submitted, that that 
learned person and his colleagues did not properly 
investigate the question, and that the dicta on that 
occasion cannot be considered of much authority. 

It is manifest that the Earldom of Oxford created by 
the charter of Henry the Second, and the Earldom 
created in the 16lh Ric. II., were treated as one and the 
tame dignity; and that no attention was paid to the 
circumstance, that there were in fact two distinct Earl- 
doms of Oxford, created by different monarchs, and 
with very different limitations ^ Notwithstanding the 
suggestion which occurs in the Reports of the Lords 
Committees on the Dignity of a Peer of the Realm % 
as well as in the speech of Lord Redesdalc on the claim 
to the Barony of L'Isle ^ that in early times a grant of 
an Earldom to a man and *'his heirs" was perhaps held 
to be only a grant to him and the ^^ heirs males of his 
bodf/y" it is impossible so to interpret a charter without 
confounding all legal principles, and forgetting the 
extreme precision with whjch the limitations in patents 
of peerage were always worded. The charter of King 
Henry the Second must therefore, it is presumed, be 
held to have created an Earldom of Oxford to Alberic 
de Vere and the heirs of his body (if not to his heirs 
general), which dignity was vested in Robert 9lh Earl 
of Oxford (afterwards Marquess of Dublin and Duke 
of Ireland), and was forfeited by his attainder in the 

1 This seems to be also the opinion of the Lords Committees on 
the Dignity of a Peer of the Realm, in their Fourth Report, page 2o. 

2 Fourth Report, pp. 25, 26. 

8 " Rq)ort of Proceedings on the Claim to the Barony of L*Isle," 
pp. 284, 285. Lord Redesdale's suggestion is controverted in the 
notes in those pages, as well as in p. 429 of that work. 

1 
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Thi llthRic. II., 1388. Aubrey de Vere, his uncle and 

1626. ^^^^9 ^as not, as Chief Justice Crew states, ** seised in 
fee of an Earldom •," for until the act of the 1 6th Ric. II. 
he did not possess any title of dignity ; and it is very 
doubtful if the proceedings in that year restored the 
original Earldom. 

The entry on the Rolls of Parliament, in the 
16th Ric. II., commences by stating, that << the Duke 
of Ireland was then dead ; that the King was clearly 
informed that certain lands which belonged to the said 
Duke before the judgment against him in the parliament 
in the 11th Ric. II. were entailed by fine, and ought 
by force of the said entail to descend to Sir Aubrey de 
Vere, as uncle and heir of the Duke ; but which, in 
consequence of the said judgment, were forfeited to the 
King, and had been seized into his hands. The King, 
therefore, with the assent of parliament, granted to 
Sir Aubrey livery of all the lands which were so entailed 
upon him." This part of the proceeding was merely an 
admittance that the lands entailed upon Sir Aubrey de 
Vere were not legally forfeited, they being protected by 
the statute " de donis :" and the King, having learnt the 
fact, was pleased, with the approbation of parliament, to 
admit his right to and give him possession of them. 
The ** assent of parliament" was not 7iccessary to enable 
the King to render justice to De Vere, or to grant him 
any lands which were in the hands of the Crown, 
whether by forfeiture or otherwise ; and it is conceived 
that such assent cannot be understood to give to the 
proceeding the force of a statute ^. The entry on the 
Rolls then proceeds : '' Moreover, notwithstanding that 
Sir Aubrey had then produced no evidence to show that 
the name and estate of Earl of Oxford were specially 
entailed on him, yet the King, in consideration of his 

^ See some observations on the import of the words " assent ol* 
parliimient" with respect to grants of i)cerages, in the Appendix, 
No. IX. 
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senrices, and that his ancestors had been Earls of ^^"^ 
Oxford from ancient time, and being willing that the iq^^ 
estate and name of Earl of Oxford, though forfeited by 
the judgment in the 11th Ric. II.^ should not from that 
circumstance terminate in future, but be continued in 
time to come, had of his especial grace restored 
[restitut], given, and granted, by the assent of parlia- 
ment, to the said Sir Aubrey the name, title, estate, and 
honour of Earl of Oxford, to have the said name, title, 
estate, and honour to him and his heirs male for ever; 
and made him [luy fist] Earl of Oxford in full parlia- 
ment. And then the said Earl did homage to the King, 
and was put and seated in his place with bis peers in 
parliament, he humbly thanking the King for his grace 
and goodness." 

With the exception of the word *' restitut," there is 
not a single part of this proceeding which favours the 
idea that the old Earldom was restored on that occasion. 
It does not appear that the charter of the Earldom 
granted by Henry the Second was produced by De Vere; 
for it is said that he had shown nothing to prove that 
the dignity was entailed upon him, whereas under that 
charter he was heir to the dignity. Sir Aubrey appears, 
therefore, to have been treated as having no other claim 
to the grace of the Crown than that he was the heir 
of a family which had for a long time been Earls of 
Oxford, and that he had served the King with zeal and 
fidelity. That, notwithstanding the word ^ restitut," he 
was then deemed to be created to a new title ^ of the 

1 An instance of three titles of the same name existing at 
the same time occurred as early as the 21st Ric. H.; on the 
29th September in which year Mar<?iret Plantagenet Countess of 
Norfolk, (daughter and heir of Thomas de Brotherton, son of 
Edward the First, who was created Earl of Norfolk, to him 
and ** the heirs of his body,") was created Duchess of Norfolk 
for life, and her grandson Thomas Mowbray Duke of Norfolk, to 
him and the heirs male of his bo<ly. His son, John Mowbray, 
claimed the Dukedom in the 3rd Hen. VL, and stated in his 

12 
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The same name, ralher than restored to a former dignity, 

1626 ' appears also from other circumstances. Nothing occurs 
respecting a restoration in blood, nor was the attainder 
of the Duke of Ireland reversed ; and though it is said 
that the name, title, and rank of Earl of Oxford were 
restored [restitut], yet the words ^^ give and grant'' 
[done et graunte] immediately follow; and it is added, 
** and the King made him [et luy fist] Earl of Oxford 
in full parliament." It is likewise to be particularly 
observed, that the Earldom granted to Aubrey de Vere 
was with a totally distinct limitation from that of the 
dignity granted to his ancestors; a circumstance which 
seems of itself conclusive evidence that he was created 
. to a new dignity^, and which is supported by the iact, 

petition, that the Dukedom of Norfolk was entailed on him and 
the heirs male of his body; and that the Earldom of Norfolk 
was entailed on him and the heirs of his body coming generally. — 
Rot. Pari iv. 272. 

1 The cases of the Baronies of Stafford, Darcy, and Lumley bear 
some analogy to the Earldom of Oxford, as they prove that the revival 
of a title of the same name, but with a different limUation, in the heir 
of a person who was seised of an ancient dignity and attainted, is a 
neiv creation, and does not affect the ori<!;inal peerage. Edward 
Stafford, 3rd Duke of Buckingham, was 8th Eajl of Stafford, to 
him and his heirs, and 9th Baron Stafford by writ; but being 
attainted of high treason and beheaded in 1521, all his honours 
were forfeited. His son and heir, Henry Stafford, obtained an act 
of parliament in the 1st Edw. VI., enacting, that he and the heirs 
mate of //w bodi/ should be Lords Stafford ; and he and they were 
also restored in blood as heirs to his father. He took his seat 
accordingly vls junior Baron; but in the reign of Mary he claimed 
and was allowed the precedency of the ancient Barony. On the 
failure of the heirs male of his body, about 1640, the Barony 
of Stafford created by the statute 1 Edw. VI. became extinct. The 
orii^inal Barony was not affected by that statute, but remained in 
the Crown, under the forfeiture of the Duke of Buckingham. 
(tkouge Lumley, eldest son of John 5th Baron Lumley bv 
writ, was attainted in the 29th Hen. VHL, and died in the lifetime 
of his father, leaving a son, John Lumley, who was heir to his 
grandfather, but who, in consequence of his father's attainder, did 
not succeed to the Barony. Li the 1st Edw. VL the said John 
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that a new charter was granted to him of the Earldom, Tu 

in a translation of the same words as occur on the Rolls 1^26. 

of Parliament. 

For these reasons it is presumed that the proceeding 
respecting the Earldom of Oxford in the llih Ric. II. 
was a new creation by virtue of the royal preroga- 
live, without the aid of parliament; that it having 
occurred whilst parliament was sitting, and it being 
necessary that a new peer should take his seat, the 
proceeding was entered on the Rolls, but was never 

Lumley was restored in blood by act of parliament, which also 
provided that he and the heirs male of liit bodt/ should be Barons 
Lumley. He died without issue in 1609, when the Barony created 
by that statute became extinct ; but the original Burony remained 
in the Crown, in consequence of the attainder of ihe suid George 
Lumley ; it being, it would seem, held by the House of Lords, on 
the claim of the heir general of the first Baion, in March 1723, 
that the original Barony had reverted to and was merged in 
the Crown, in consequence of the attainder of George Lumley, that 
attainder not having been rever^ied ; and hence, that the Barony 
of Lumley, created by the statute of 1 Edw. VI ^ was a new and 
distinct dignity. Thomas Darcy, first Lord Daicy by writ, was 
attainted and executed for high treason in 1538; and in 154S 
George Darcy, his son and heir, was restored in blood, and 
created Lord Darcy, to him and the hevs male of Iuk bodij^ by act 
of parliament ; which statute created a disfiacl barony from that 
which his ftither possebsed. 

These cases are, in some points, much stronger than that of 
the Earldom of Oxford, in establishing, that when a person who, 
but for an attainder, would succeed to an ancient dignity, obtains 
a grant of a title of the same rank and name, but with a different 
limitation^ it is a new and distinct peerage, inasmuch as both Lumley, 
Darcy, and Stafford were restored in blood; they were created Bi)>*ons 
by express statutes ; there is no statement therein that the King had 
so created them, nor did either of them obtain letters patent 
confirming his creation : whereas Aub^'ey de Vere was not restored 
in blood, nor was the attainder of bis ancestor reversed; and 
moreover the proceeding in parliament states, thai the King (with 
the assent of parliament) had lestored, friven and granted him the 
Earldom of Oxford, and had rnadc him Earl of Oxford; and within 
a few days he obtained a charter of the dignity. 

1 S 
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The intended to have the force of a statute^; and that the 

*^*i626. word ** restitut" was used synonymously with ^ revive," 
and meant only a restoration of a title of the same name, 
but not of the identical dignity forfeited by the Dake of 
Ireland. The original Earldom continued, it is submit- 
ted, in the Crown until the 21st Ric. II., in which year, 
all the parliamentary proceedings of the 11th RicIL 
being reversed and annulled, it became revived in the 
heir of the grantee of that dignity, namely, Aubrey de 
Vere, who was created Earl of Oxford in the 16th Ric. IL, 
and who was thus possessed of two Earldoms of Oxford, 
one to him and his heirs, the other to him and his heirs 
male. In the Ist Hen. IV., however, the attainder of 
the Duke of Ireland was revived, when the Earl of 
Oxford ceased to be Earl under the charter of Heury 
the Second ; and neither he, nor his son Richard the 
11th Earl, his grandson John the 12th Earl, nor his 
great-grandson John the 13th Earl, enjoyed the origi- 
nal Earldom, until the 4th Edw. IV., when the statute 
of the 1st Hen. IV. was reversed, and that of the 
21st Ric. II. (which revoked the attainder of the Duke 
of Ireland) was revived ; so that John the ISth Earl then 
succeeded to the ancient Earldom as heir of the first 
grantee, he being before Earl of Oxford, as heir male 
of Aubrey the grantee in the 16th Ric. II. Both these 
dignities were vested in John 14th Earl at his decease 
in the 18th Hen. VIII., on which occasion the heirs 
male of the first Earl of Oxford ceased to be the heirs 
general of that person. According to Chief Justice 
Crew's statement, Sir Edmund Knightley, the husband 
of Ursula, one of the sisters and co-heirs of the last 
Earl, claimed the Earldom, but without success. Of 
that claim no other notice has been found "^; but the heir 



J JSec Appendix, No. IX. 

'- Notliiui; occurs rcspuctini; the Earliloin of Oxford in the prirate 
statutes of the 23i'd lien. VIll. alluded to in page clix. 
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male succeeded as Earl of Oxford. It is impossible to Ths 

state upon what grounds Sir Edmund Knightley's claim ^'^626/**' 

was refused ; but his failure, and the succession of the 

heir male, may be reconciled with the opinion of there 

being then two Earldoms of Oxford, because Knightley 

was the husband of a co-heir, and could have had no 

pretension, as a matter of right, to a dignity created to 

the ancestor of his wife and ^* his heirs;*' whilst the 

heir male was undoubtedly entitled to the Earldom 

created to Aubrey de Vere and his " heirs male," in 

the 16th Ric. II. 

There seems, therefore, to have been a radical error 
in the view which Chief Justice Crew took of the sub- 
ject, inasmuch as he treated two distinct titles as one 
and the same ; for he says, ^< The case is but this : 
*' Tenant in fee simple of an honour takes it by an act 
'^ of parliament in tail to the males." And again : '^ A 
^* noble peer seised in fee of an Earldom takes an estate 
*^ thereof to him and his heirs male by parliament, so long 
'* as the male line continueth ^." It was also remarked 
by Crew, " That as Aubrey de Vere sat in parliament, 
'^ in the 16th Ric. II., as Earl of Oxford, before the 
'' charter was dated, he was not Earl by the charter, 
^< but by the act of the 16th Ric. II., and Earl without 
** summons." It is true that De Vere was not sum- 
moned to that parliament, and that the charter was not 
dated until three weeks after he was ^^made" Earl of 
Oxford in parliament, but it does not follow that he was 
during that time an Earl by statute, his creation having, 
as was then usual, taken place, by the King in parliament, 
by parole, and by investiture with the dignity^. Other 
reasons for doubting that the proceeding in question 
had the force of a statute will be stated in a subsequent 
page'; and many instances might be cited in which 

1 Vide page civ. antea. 2 gee the. Third Peerage Report, p, 35?. 
' Appendix, No. IX. 

U 
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^ '^^\. persons were invested with dignities, and took their seats 

Oxford Cask. \ iinii i 

1626. m parhament, before the date of the charters \ 

The next fact which shows that the opinion of Chief 
Justice Crew, in the Oxford case, ought not to be 
considered of any weight, is, that Lord Willoughby de 
Eresby was considered as heir general^ and no other 
objection whatever appears to have been n)ade to his 
claim than that he was not the heir male. Lord Wil- 
loughby's claim stood entirely upon a presumed analogy 
between lands and honours, as it was founded upon the 
presumption that there was a possessio fratris in a dig- 
nity. By a reference to the pedigree ^, it will be seen 
that he was neither heir general of the first nor of any 
subsequent Earl of Oxford, but that he was next heir of 
the nxihole blood to the person last seised of the dignity. 
It is clear that the judges were then of opinion tliat 
there could be a possessio fratris in a dignity, because 
they treated the question as being entirely between the 
heir male and Lord Willoughby, and took no notice of 
the petition of the Earl of Derby in right of his wife, 
the eldest of the daughters of Edward 17th Earl, and 
half sister and co-heir of Henry the 18th and last 
Earl. The decisions in the Grey de Ruthyn case four- 
teen years afterwards, and in the Fitz Walter case in 
1669, establish that the judges in the Oxford case were 
mistaken ; for it was then solemnly settled that there 
was no possessio Jratris in a title of honour, and that 
the half blood was no impediment to the succession. 

The third circumstance which proves that Chief 
Justice Crew was in error is with respect to the words 
'* assent of parliament'* in relation lo the grant of the 
Earldom in the 16th Ric. II. Upon this point valuable 
observations were made by the Lord Chancellor and 

1 As these Cliiirters or Patents recUe the fact of the creation by 
investiture, such investiture must be presun)ed to have prctedtd 
the ^rant. 

2 Vide |)a^e cl. antca. 
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Lord Wynford in the Devon case ; and some facts will Tm 

be found in a subsequent page^ in corroboration of *'^^^^"' 
their lordships' construction of the act in question, so 
far as relates to the manner in which the Earldom of 
Oxford was created in the 16th Ric. II. 

A fourth and no less strong proof of the want 
of information respecting peerages which the judges 
betrayed in the Oxford case is the opinion which they 
pronounced respecting the Baronies of Bolebeck, Sand- 
ibrd, and Badlesmere^ each of which Baronies they 
reported had descended to the heirs general of John 
l^th Earl of Oxford ; *^ but these dignities being entire 
^* and not dividible, the said heirs became incapable of 
** the same, otherwise than by gift from the Crown." 
The fact is, however, that the said John 14th Earl 
was only heir of one moiety of the Barony of Badles- 
mere; and neither the Barony of Bolebeck nor the 
Barony of Sand ford ever existed as a parliamentary 
dignity, they having been Baronies by tenure antecedent 
to the reign of Edward the First ; and there is not a 
single writ of summons to parliament on record to a 
Baron Sandford or to a Baron Bolebeck^. 

It is also to be especially observed, that the judges ap- 
pear to have been ignorant of the existence of the grants 
of peerages to a man and his *^ heirs male," which have 
been lately discovered in the instances of the Earldoms 

< See Appendix, No. IX. 

3 Lord Redesdale, in his speech on the claim to the Btirony of 
L'Isle, particularly adverted to these facts, as showing that the House 
of Lords '' has, in several instances, come to resolutions evidently 
** without sufficient knowledge of the facts and circumstances of the 
** case ;*' and his lordship added, " there was not, as far as appears, 
** the slightest evidence before the house upon the subject ; and 
** there was no ground whatever for such a resolution : that must 
** have been done," he proceeds, " without any proper consideration, 
^ merely because the judges had said, that because there were such 
^ titles, those titles must be in abeyance between the heirs general 
« of John Earl of Oxford." 
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The of Wiltshire and Devon, and of the Baronies of Hoc 

*'^626.^*' and Hastings, Richmont Grey, and Egremont; and 
that the remarkable grants of the Irish Baronies of 
Bandon Bridge and Broghill, and of the Viscountcy of 
Boyle of Kynalmeaky, to " heirs male," took place 
within one year of the time when Chief Justice Crew 
laid it down, that such a limitation could only exist by 
act of parliament. 

As further evidence of the great laxity which has 
prevailed on the subject of honours, it must be stated, 
that the eldest sons of the Earls of Oxford styled 
themselves " Viscounts Bolebeck," a dignity which never 
existed ; yet the judges in the Oxford case, instead of 
examining the origin of that title, reported that the 
eldest sons of the Earls of Oxford were styled Lords 
Viscount Bolebeck in the lifetime of their fathers, and 
were " so reputed to be." 

Under all the circumstances connected with the 
Oxford case, it may, without presumption, be urged, 
that neither the opinions of the judges, nor the dicta of 
Chief Justice Crew, on that occasion, indicate much 
acquaintance with the law which regulates the descent 
of Dignities. 
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No. VIII. 

" THE LOVELL CASE," 18 Hen. VIII. 1526. 

Thi 

As this case is remarkable for being the only decision Lotkll Cam. 
that a grant of lands from the King to a man and ^* his 
heirs male'* is void, it will be fully stated. The printed 
report of the case consists of a few lines in Brooke's 
'* New Cases;" but a contemporary and much longer 
notice has been found among the Hargrave Manuscripts 
in the British Museum. 

By letters patent dated at Westminster 9th March, 
1 Hen. VII., 1486, the King granted to Thomas Lovell, 
one of the esquires of the body, the manor or loi'dship 
of Doglington, the park called Barley Park^ and the 
manor or lordship of Fringford in the county of Oxford, 
which had belonged to Francis late Lord Lovell, a 
rebel attainted. *^ H'end & tenend omia & singula ma£tia 
<^ sive dnia ac ceVa pmissa cu ptiii pfato Thome & hered 
^' masculis suis imppm de nob & hered nris p tanta & 
^ talia ^vic & reddi^ p que ante vicesimum scdm die 
<^ Augusti ultimo ^itu tenebantur,'* &c.; any act or 
statute notwithstanding ^. The grantee, afterwards 
Sir Thomas Lovell, K.G., continued seised of those 
lands until his decease in May 1524 ; and by his last 
will, which was dated lOth December, 13 Hen. VIII., 
1522, and proved 26th September 1528, disposed of 
them in the following manner : — 

** Item, I will that ray cosyn Fraunces Lovel shal 
<^liave all my manors^ lordships, &c. in the counties 
^^ following, viz.: maners, &c. in Estharling, Bridgehm, 
^' Knetshale, Brumsted Chosell, Bechamwell, Aishfeldes 
** in Betchamwell, Ironhall, Wyronhall, Wratton Den- 

1 Rot. Patent. 1 Hen. VII. p. 1. m. 11. 
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Tm •* Ter, Teryngtoo by Tylney, Tidde Saint Gyles, Sporles, 

y^^^ ^ «Dd Pagrave, in the counties of Norfolk and Sufiblk ; 
*^ manors, &c. in Borgfawell, Badlyngbanir Harston, and 
^^ Upware, in the county of Cambridge; manors, &c in 
^< WoUey in the coonty of Hunts ; manor of Rnyall in 
^ the county of Rutland ; manors, &c. in Bronghton, 
^ Eastthorp, and Manby, in Lincolnshire ; lands, &c in 
^< Terdley and Waithamcrosse in the county of Herts; 
<* lands, &c. in Iseldon, Holwey, Edelmnton, and Toten- 
^< ham, in the county of Middx ; lands, &c« in Uptons 
^< nygh Sandwiche, Felderstand-court, Queryngton in 
'< Mersham, reversion of manor of Swanyngton, in the 
*' coun^ of Kent ; my manor and lordship of Duklington^ 
^* Cockthorp, and Fryngforde^ in the county of Oxford; 
<^ lands, &c. in Redlyng and Ber fords in Down ton j in 
^* the county of Wilts — to my said cosyn Fraunces 
<< LfOvell for terme of his lyfe : after his death they shall 
'* remain to the next heirs male of my said cosyn 
^ Fraunces of his body lawfully b^otten, and to their 
^* heirs males ; remainder to the next heirs males of my 
" cosyn S^ Thomas Lovell, Knyght; remainder to the 
*^ right heirs male of my said cosyn Sir Thomas Lovell, 
** Knight, for ever." 

In the 18th Hen. VIH. 1526, a question arose as to 
the effect of the grant to Sir Thomas Lovell, and the 
following is a contemporary notice of the proceedings 
on the occasion : — 

" Mich. 18 Hen. VIH. * 
** En Lescheq^ Chamb le case fuit tiel : Le Roy 
H. le vij^^ p cez lettz patentz done al Thomas Lovell 

1 Hargrave MS. in the British Museum, No. 3. fo. 166. — As 
this notice of the Lovell case is, in some places, very obscui*e, an 
attempt is made to give a translation : — 

" Michaelmas Terji, I8Lh Hen. VIII. In the Exchequer 
chamber the case was this : — King Henry the Seventh, by his letters 
patent, gave to Thomas Lovell, Esquire, for the good service which 
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Esquier p^ le bone ^jvice quill av a luy fait le maiino^ de Ths 

Doblingto le pke de Barley & ladvowso lesglishe de ^^j^gf^"* 
Doblingto ove autz ties a luy & ^ hered masclis suis' & 

he had rendered to him, the manor of Doblington, the park of 
Barley, and the advowson of the church of Doblington, with other 
lands, to him ** ct heredibus masculis suis ;" and the grant was 
** ex certa sciencia et mero motu." Afterwards Sir Tliomas LovcU, 
supposing that he had a fee simple by this grant, enfeoffed the 
Bishop of Winchester and divers others for the perfonnance of his 
last will ; and then declared by his last will that one Francb Lovell, 
Esquire, his cousin, should huve the amd lands for term of life, 

with reversion to the heirs male of his body, and thus 

and then died, without issue of his body. The collateral heir 
of which Sir Thomas [was the] heir of Sir Robert Lovell, brother 
of the said Sir Thomas, who had only issue female. All of which 
facts were found before a special commission in the county of 
Oxford, where the lands wei*e; which office was traversed by 
the said Francis Lovell, and in his plea he averred that he was heir 
male of the said Sir Thomas, and entered as heir ; and to this 
traverse SwiUington, then Attorney to the King, demurred. And 
the case was well aigued one day by the counsel for both parties. 
The Attorney, the Solicitor, the King's Serjeants, and Sir Thomas 
More, Chancellor of the Duchy. Elys, one of the Barons of the 
E:;chequer, argued all for the King. Wootov, another Baron, said 
that nothing passed by the grant, because the King had not specially 
declared what thing was granted, without difficulty in [construing] 
the grant ; as if the King had leased for life, rendering rent, and 
then granted the reversion, that rent would not pass unless it were 
expressed in the gi ant ; as was adjudged lately in the Exchequer 
before himself. [On the same principle,] where two persons are 
indebted to the King, and he pardoned the one, such pardon is 
void; likewise, if a man had been twice sheriff, and the King 
pardoned him all debts and demands, this pardon is void, because 
it was not known of what trespasses in the shrievalty he pardoned 
him, and because in all cases, in the case of the King, the grant 
is void, where express mention is not made in the grant of the 
sheriff and the King*s intention. And although that Sir Robert 
Lowell was next heir to Sir Thomas, the which Sir Robert had 
only heirs female, who would have inherited if there had been a fee 
simple in Sir Thomas, it appears to me that this Francis could 
take nothing, but the title of the King, &c. Shelley. At the 
common law it would be a fee simple revertible before the statute 
* de donis conditionalibus,' as a feoffinent in fee to J. S. and his 
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The le g^iint fuit * ex certa sciencia & mero motu.' Et puis 
^526.^"* "^^ Thom*s Lovell adonq^s entende daver fee simple p 
ce gr*unt enfeoffe levesq^ de Wincbestr & divs auts al 
entent de pform son derriere volunt & puis declare p 
g derriere volunt a un Frauncf Lovell Esquier S cosin 
av les ditz trez p"^ tme de S vie rev a ses heirf males de 

5 corps & issint .... & puis morust saunz issue de S 
corps le collaterall heire de q^ll S*^ Th heire de S' Robt 
Lovell frere @^ S^ Thorn soit q navoit q issues female 

6 tout ce matt Fuit tfove dev^nt especiall comisS e le 
countie de Oxenford lou la tre fuit q^ll office fuit travz p 
le dt F^uncf Lovell & c so plee il avre luy dee heire 
male al dit S^ Th & inre co^ heire & S3 cest tra^z 
Swillingto adonq^s Att le Roy demurra. Et le case fuit 
bn debate un jo'^ p le councel dambideux pties L'Att le 
Solicitor le *§jantz le Roy & S'^ Th Moore chauncef^ del 
duchie. Elys un dez barons descheq^ arg toute p' le Roy. 
WooTON aut baron dit q^ rienz passa p ceo g*unt ^ q le 
Roy non lespec declar del choce g^unt sanz difficult e 
le g'unt coe si le Roy lessa p' vie rend' rent & puiz g'unt 
le revcon ce rente ne passa sanz q^ soyt expresse deinz 
le g"unt coe fuit ajuge ore tarde en lescheq] dev^nt luy 
(ni^5 @** la ley ou ij sont endette al Roy & il pdon lu cc 
voide pdon (n)^ la ley si hoe ad ce vie' ij foitz & le Roy 
pdon luy p' toutz dettz & ddz ce voide pdon p^^ce q^ ne 

heirs during the time that J. A. had no issue of his body, also the 
statute proves this by the formedon in reversion." 

The annexed pedigree shows the relationship of the parties 
mentioned in this case : — 

Ralph Lovell of Barton Bendish, co. Norfolk. 

I 



r \ \ 

Sir Thomas Lovell, Sir Robert Lovell, Sir Gregory Lovell, 

K. G., Treasurer 2nd son. 3rd son, 

of the Household, | I 

Constable of the Three daughters and co-heirs. | 

Tower, &c. , 1 st son ; \ 

ob. May 1 524, s p. : Sir Thomas Lovell, Francis Lovell, 

the Grantee. ,5^ ^^^ ^f^ Lcf^aUt. 
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conu de c^ll tspz del vic'shippe il luy pdon & p'c e toutz Th« 

casez c le case le Roye le guni c voide lou ex^sse ^^"'' ^^^ 

mencion nest faite e le g^unt dell vic^ & lentent le Roy. 

Et entant q S^ Robt Lovell fuit pch heire all S^ Ths 

^1 S^ Robt nad q heirs femalz sz q^ux . . enher si! fuit 

fee simple en S" Th duist descend nioy se**' q^ ce Francf 

nav rienz mez le title le Roy &c. Shelley. All coen 

ley fuer fee simple revtible dev*nt lestat^ de donis con- 

ditionalib3 co« feoffment c fee a J. S. & ces heiz durant 

le temps q^ J. A. nad issue de so corpz auxi lestat^ ceo 

pva p le formed en re9t." 

The Lovell case is thus reported by Brooke ^ : -^ 

*^ Casus Sir T. Lovel heredibus masculis. Patent le 
Roy & en graunt d'un comen persone diversite. 

€€ ^o 130 Henrici Octavi. 

'^ Roy done tere a J. S. & heredibus masculis suis. 
£t fuit adjuge p touts ts Just' in Camera Scaccar que le 
graunt est void, eo q le Roy est deceive en son graunt 
car ceo sounde in fee simple, ou ut videl*^ le Roy ne 
intend nisi estate taile quel nest issint expresse, & ideo 
ore ne que tenant a volunt. Et e contra in casu com- 
munis persone." 

It is material to notice a singular error which was 
committed by Mr. Offley, the counsel for Mr. Mildmay, 
in his claim to the Barony of Fitz Walter, in April 1668. 
In reply to the objection, that when the King made 



1 ** Aflcuns Novell Cases dc Ics Ans ct Temps le Roy H. 8., 
Edw. 6, et la Roygne Mary. Escric en la grand abridgement com- 
pose par Sir Robert Brooke, Chivaler, &c. la dispercc en les 
Htles mes icy collect, sub Anno D*ni 1578, l^mo.*' A translation 
and different arrangement of these cases was published in 1651 ; 
and the above notice of the Lovell case is repeated nearly verbatim 
in Brooke's Abridgement, art. ** Patents," 104. 
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Thb a Baron an Earl, he did not intend to multiply peers, 

^526^" with reference to the question whether an Earldom 
attracted a Barony, OfBey observed — 

^^ I must beg leave to deny that the rule of law takes 
^* no place in, or not regarded at all, but honours are 
" guided only by the rule of honours ; for honours 
" never differ from the ordinary rules of law, either in 
^^ point of creation or descent, but only when the reason 
^ of that difference ariseth from such considerations as 
** do chiefly respect the blood that was first ennobled. 
** But where the reason of honour is that which 
*^ respects the blood, the rules of honours are the same 
** with the rules of law, and are guided by them : 
" therefore this was resolved, 18** Hen. VIII., my Lord 
'* Lovel's case, that no honour could be entailed without 
« the word body ^" 

He afterwards said — 

" The King's intentions are always guided by the 
** rules of law ; the law saith, * eadem est mens regis quae 
«^ legis.' When Henry VIII. created my Lord Lovel a 
<* Viscount, * sibi & hercdibus masculis,' all men wouKI 
" have said it had been intended by the King an estate 
«^ tail ; nay, had the King been asked the question, he 
'^ would have said so, but the law said his intentions 
*' were void ^.'* 

The facts are, that neither Sir Thomas Lovell, nor 
any other person of the name of Lovell ^, was ever 

1 Collins's " Precedents of Baronies by Writ," p. 279. 

2 Ibid, n. 283. 

3 The only creation of a " Viscount Lovell " was in the 
22nd Edw. IV., 4th January 1483, when Francis 9th Baron Lovell 
was created Viscount Lovell, to him " et heredibus masculis de 
corporc siio cxcunlibus^'' which digniiv was forfeited by his attainder 
in the 1st Hen. V\l.: nor was there any other creation of a peerage 
to a member of the Lovell family after the rei^n of Edward the 
Third. 
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created a Viscount by Henry the Eighth, and that Thi 

there is no such patent on record as was alluded to by ^1526.^" 
Mr. Offley. His mistake may, however, be easily ex- 
plained. It is obvious that he refers to the decision in 
the case of Sir Thomas Lovell in the 18th Hen. VIII., 
and he had probably seen a copy of the contemporary 
notice of it in the Hargrave Manuscript, in which the 
case of a sheriff and of a shrievalty is adverted to 
by the terms ** viscount" and *^ viscountshippe," which 
words he appears to have confounded with the dignity 
of ** viscount/* 
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No. IX. 

REMARKS ON THE EFFECT OF THE 
WORDS « ASSENT OF PARLIAMENT," 
ON THE ROLLS OF PARLIAMENT; AND 
MORE ESPECIALLY IN REFERENCE TO 
CREATIONS OF PEERAGES. 

" Assent Yew questions are more difficult than to define the 

Pakuamkxt." precise legal effect of the words " par assent du parle- 

ment;" and though it was held in the " Prince's case*** 
that the expression gives to the instrument in which 
they occur the force of a statute, there appear to be 
strong grounds for doubting the correctness of that 
dictum. 

Some valuable observations on the subject occur in 
the preface to Ruff head's edition of the Statutes, 
chiefly, however, in relation to the mention of the 
** Commons" as well as the " Lords," where the Rolls 
of Parliament are cited as showing the distinction 
between an ordinance and a statute ; but the only 
questions which will be now discussed are, 

I. Whether the words ** Assent of Parliament,** in a 
record of a proceeding which depended on the exercise 
of the roj/al prerogative alone^ gave, in every instance, 
to that record the force of a statute. 

II. Whether, in the instances alluded to, the proper 
meaning of the words " Assent of Parliament " is not, 
that the proceeding having taken place in the presence 
of parliament, parliament approved of the circumstance; 
which approbation, however, not being necessary^ it was 
not intended to give the force of a ** statute" or " ordi- 

i 8 Co. 27. 
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nance'' to the instrument in which the approval or ** Aa«KT 
assent of Parliament is expressed. Pabliamii«t. 

One of the most undoubted branches of the royal 
prerogative is the power of making peers; and in all 
early charters of creation the act is stated to be that of 
the King, without any reference to the consent or 
appriibation of parliament. In the 11th Edw. III., 
however, a different form was introduced for the first 
time in the instance of Hugh de Audley^ who was then 
made Earl of Gloucester; for the preamble to the 
charter of his creation recites, that the King, << at the 
request of the Prelates and Peers and Commons of 
the Kingdom, in the parliament at Westminster,'' had 
designed to increase the number of earls, and of other • 
illustrious persons^. On the same occasion, the King 
created William Clinton Earl of Huntingdon, *< with 
<* the common assent and council of the prelates, earls^ 
^^ barons, and others of our council in the present par- 
^< liament** William de Bohun was made Earl of 
Northampton, Henry of Lancaster was made Earl of 
Derby, Robert de UfFord was made Earl of Suffolk, 
and William de Montacute was made Earl of Salisbury, 
on the same day ; and in each of the charters of their 
dignities the same words occur respecting " the consent 
<^ and advice of the prelates, earls, barons, and others of 
** the King*s council in parliament." Each of the 
grantees was to hold tha Earldom <^ sibi et haeredibus 
suis,*' a limitation which did not require the aid of 
parliament to render it legal ; nor is there any thing 
included in the patents which the Crown was not fully 
competent to grant. It was on this occasion that the 
celebrated charter of the Dukedom of Cornwall was 
granted to the Prince of Wales, which was so fully 

1 Copies of all the Charters referred to will be found in the 
Appendix, No. V., to the Reports of the Lords Committees on the 
I^gnity of a Peer of the Realm. 
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argued in <^ the Prince's case/' in the Srd Jac. I., when 
it was held, that the words ^^ de communi assensu et 
'^ consilio prelatoruniy comitum, baronum et aliorum de 
*^ consilio nostro in present! parliamento nostro,'' gave 
to that instrument the force of a statute, notwithstanding 
that ** the Commons" are not mentioned, that there is 
no roll of the parliament of the 11th Edw. III. extant, 
and that the creation is not noticed on the Statute 
Roll. 

Such passages in Lord Coke's report of that case 

as bear upon the point under discussion are here 
given : 

The first question moved was — 
^^ If the instrument made 17th March, 11 Ekiw. IIL, 
*' to Prince Edward, be a charter made in time of 
** parliament, or a charter established by authority of 
*^ parliament; and this is the principal and fundamental 
'^ point on which the whole depends. 2. If there was 
'* any other act of parliament but the said charter; and 
" if there is no other act, if the King's writ be good 
" which alleges another act." 

•* As to the first point, it was unanimously resolved 
by the lord chancellor and the said justices, that the 
said charter was made by authority of Parliament. 
•^ And because ' duo sunt instrumenta ad omnes res aut 
" confirmandas, aut impugnandas, ratio et authoritas,' 
" they confirmed their opinions, first by reason, and 
" then by authorities in law. For the first they gave two 
" reasons, ^ ex visceribus causaj:' — I. 'Ex impossibili,' 
" and that for three causes ; 1 . It would be impossible, if 
*' the said charter was not established by parliament, 
*« that the estate either of the honour to be Duke of Corn- 
" wall, or of the possessions thereof, being limited in 
" such special manner as it is, should be sufficient in law. 
*' For the limitation of both is * habendum et tenendum 
'^ eidem duci et ipsius et hseredum suorum regum Anglis 
^' filiis primogenitis et dicti loci ducibus, in regno Angliae 
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** haereditarie successuris.' So that he who ought to '* Assbnt 
** inherit by force of this grant ought to be the first be- Pa^uamesit 
*^ gotten son and heir apparent oF the King of England, 
^' and of such King as is heir to Prince ELdward ; and 
^< that such first begotten son and heir apparent to the 
« crown shall inherit the said Dukedom in the life-time 
^^ of the King his father. So that if there be King, 
*< grandfather, father, and son, now the father, being the 
*^ first begotten son of the grandfather, Is Duke of 
*^ Cornwall in the life of the King, and ^ eo instante* 
** that the grandfather dies the father is King, and ^ co 
^' instante' also the son is Duke of Cornwall ; which 
<< course of inheritance^ being against the rules of the 
<' common law, cannot be created by charter without the 
'< force and strength of an act of parliament. And in 
this case, the King's eldest son has this dignity by 
right of inheritance, in like manner as the eldest sons 
<* of grandees and peers of the realm, who have super- 
^* eminent dignities in them, have in appellation and 
** curtesy only; as, suppose there be a grandfather 
« Baron, and a father and son, and the King creates the 
^* grandfather an Earl, * eo instante' the father is a Baron 
^< in appellation and curtesy, and ^ eo instante' that the 
^< grandfather dies the father is Earl, and the son Baron 
'< by curtesy; and ' sic de similibus.' 2. It would be 
^* impossible that the possessions of the duchy should 
** be so annexed by the charter in the same manner 
** as the charter purports ; for the clause of annexation 
^' is, * Quae quidem omnia castra, burg*, vill', maneria, 
*^ &c., praed' ducatui^ pr«escnti charta nostra pro nobis et 
'^ hieredibus nostris annectimus et unimus eidcm imper- 
*< petuum remansur*, ita quod ab eodem ducatu aliquo 
<< modo nullatenus separentur, nee alicui seu aliquibus 
^ aliis, quam dicti loci ducibus per nos vel haeredes nos- 
*< tros donentur, seu quomodolibet concedantur :' which 
** indissoluble and inseparable annexation cannot be 
*^ made in such manner by charter only without act of 
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« AssFST ti parliament. S. It would be impossible^ by the rule of 
Paauamemt/* ^^ law, that an estate in land should cease and revive 

^^ again, as by the clause of revivification is intendedf 
^* by charter only." 

^< The second reason was, ^ ex absurdo/ that six 
<^ others being created Earls at the same time for the 
<^ honour of the Prince, all their creations and donations 
^^ should be firm and good in law to some of them 
<^ and the heirs of their bodies, and to others in fee- 
^^ simple ; and that the creation of the Prince himself, 
^^ and of such a most noble Prince, and the grant to him 
^< of the said castles, manors, &c., should be either void 
*^ in law, or but an estate at will ; and especially in such 
" a time when the judges (who always attended the par- 
*^ I lament) were the most wise and learned in the law. 

^' It remains, then, to see what authorities and pre- 
^^ cedents there are in law to prove the said charter 
<^ has the force of an act of parliament And that 
" was proved four manner of ways; 1. Out of the char- 
^^ ter itself, and authorities in law agreeing to it. 2. By 
*^ grants and estates made by the Pi ince, and by letters 
^* patent of Kings. 3. By judgments given according 
" to the ordinary course of law, and resolutions of the 
"judges in the King's courts. 4. By resolutions in par- 
" liaments by the King and the whole body of the realm. 
" 1. In the charier itself made to the Prince two clauses 
*' were observed which prove that it had the aulho- 
" rity of an act of parliament. 1st, In the beginning 
" of the charter it is said, * Considerationis nostra 
" intuitus ad personam dilecti et fidelis nostri Edwardi, 
" Cornilis Ce-lriac, filii nostri primogeniti, intiiuos con- 
" verlciites, volentesque personam ejusdem honornri, 
" eidein fiiio nostro nomen et hoiiorem Ducis Cor- 
*^ nubiai de communi asscnsu et consilio pra£latorum, 
" comitum, baroiium, et aliorum de consilio nostro in 
" prteseiiti parliamento convocat' existent' dedimus, &c.' 
** By which it appears that the charter was mode by 
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** authority of parliament ; and it was resolved^ that this " A««kt 
*^ clause extends to all the parts of the charter, which Paeuaximt. 
** clause of itself had been sufficient. 2ndj In the close 
*' and end of the charter, which is parcel of the record, 
^ it is said, < Dat' per manum nostram apud Westmo- 
** nast', 17 die Martii^ anno regni nostri 11, per ipsum 
^* regem et totum consilium in parliamento;' which also 
*' proves that it was made by authority of parliament* 
*^ And it was more for the honour of the King that 
^* the creation and donation should be in the form of 
<^ a charter, and that witnesses should be called to it^ 
** so that nothing should be omitted which belonged to 
^< a complete charter, and so principally to proceed from 
^* the King, as the fountain of all honour and dignity, 
** than if the creation and donation had been only by 
<< act of parliament, in which all would be donors. 
<^ Note, Reader, if letters patent pass by bill signed 
<< without privy seal, the patent is subscribed, ^ per 
<^ ipsum regem,' (and then the bill signed remains with 
*^ the chancellor for his warrant) ; and when it passes 
** by bill signed, and by privy seal also, then the privy 
^ seal remains with the chancellor, and the bill signed 
•* remains with the clerks of the signet, and the lord privy 
'< seal has an extract thereof to make the privy seal, and 
*^ then the letters patent are subscribed, * per breve de pri- 
^^ vato sigillo:' and if ^ authoritate parliamenti * be added, 
" then it passes according to the act of 27 Hen. VIII. 
^^ cap. 1 1. And when the King signs the patent itself 
^^ in the upper part, and the signature and great seal go 
** together, then it is subscribed, ■ per ipsum regem munu 
^^ sua propria.' And when it is made by authority and 
" consent of parliament, then it is subscribed, < Per ip- 
^^ sum regem, ct totum consilium in parliamento,' or to 
^* the like effect. And it is to be known that in ancient 
*^ times, as well when any land, franchise, or hereditament 
** did pass from the King of any estate of inheritance, as 
^^ in the creation of any to honour and dignity by letters 
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'* AsstMT << patent, the conclusion was with * hiis testibus;* but of 
Fahuamicht/* '* '®"g time, for lands, franchises, or hereditaments, this 

<' form has been discontinued ; and now, and so it hath 
^< been of long time, the patent concludes, * Teste meipso,' 
^ &c. But in all creations to honour and dignity by 
<^ letters patent, the ancient form of conclusion of ' hiis 
'< testibus' is continued to this day; and that acts of 
*' parliament do go in the form of the King's charter, 
** we have many examples in law." 

Lord Coke then goes on to state in what manner 
acts of parliament have been worded, and observes, 

^^ If an act of parliament be penned by assent of the 
'^ King, and of the Lords spiritual and temporal, and 
*^ of the Commons, or it is enacted by authority of 
'< parliament, it is a good act ; but the most usual way 
<< is, that it is enacted by the King, by the assent of the 
^* Lords spiritual and temporal, and of the Commons. 
" 7 Hen. Vn. 14. a.b. & (39) 34 Edw. IIL 12. ace; 
*< and there it is said, that there are many statutes which 
** are indited * quod dominus Rex statuit :' yet if they 
** be entered in the parliament roll, and always allowed 
*^ for acts of parliament, it shall be intended that it was 
" by authority of parliament : but if an act be penned, 
" that the Kin^, with the assent of the Lords, or with 
'* the assent of the Commons, it is no act of parliament; 
** for three ought to assent to it, scil. the King, the 
*« Lords, and the Commons, or otherwise it is not an act 
" of parliament ; and by the record of the act it is ex- 
" pressed which of them gave their assent, and that ex- 
" eludes all other intendments that any other gave their 
** assent: and so there is a difference between a general 
" and particular penning of an act of parliament." 

He then alludes to the other creations in the 
11th Edw. ILL, and says, 

" All these were creations with donations of lands, 
*^ * ad sustinend* noraen et onus,' by authority of par- 
" liament, in form of the King's charter, with the 
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^ conclusion of ' hiU testibus;' and some with such sub- •« Amkht 
*^ scription, « per regem et consilium in parliamento ;' p^m^^J^i,/* 
*' and some, ' per regem et consilium in pleno par- 
^ liamento ;' and others, ^ per ipsum regem et totum 
'* consilium in parliam'/ &c., all which are of one and 
^ the same effect. And those were the proofs collected 
^* out of the charter itself, and other acts of parliament 
** which are penned in the form of the King's charter." 

Records are then cited by Lord Coke to show that the 
eldest sons of the Kings of England have always been 
considered Dukes of Cornwall, under that charter, as 
well by parliament and the courts of law as by the 
Crown. But it does not appear, on referring to the en- 
tries on the Rolls of Parliament quoted by Lord Coke, 
that the said charter was deemed to be a statute, though 
it was unquestionably treated as a legal grant; for the 
allusions to it are nothing more than recitals of the 
preamble itself. The lord chancellor and the judges 
resolved, however, *^ that the said charter hath the 
*' authority and force of an act of parliament.'' 

It would be presumptuous to impeach the decision 
in the •* Prince's case" respecting the effect of the words 
*< Assent of Parliament" in a charter, on the ground, 
that it was most important to the Crown and to the heir 
apparent that means should be devised for rendering the 
charter valid : but, in one place at least, the doctrine laid 
down is not a little contradictory. It is there said, that 
*< if an act be penned, that the King, with the assent of 
^ the Lords, or with the consent of the Commons, it is 
<' no act of parliament, for three ought to assent to 
'* it ; scil. the King, the Lords, and the Commons, or 
** otherwise it is not an act of parliament," &c.; whereas 
the charter does not notice the Commons; but the 
grant is said to have been made " with the assent and 
advice of the Peers and others of the King's Council 
in parliament," which almost expressly excludes one 
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« Assent of the estates Decessary to give to it the force of a 

OF 

Pahuamwit.", statute. 

The principal argument in favour of the charter 
having the authority of an act of parliament was, that 
the limitation could only exist by statute; and that as it 
was proved to have existed, ergOy it must have had its 
existence by statute ; a mode of reasoning which, how- 
ever convenient, can scarcely be deemed satisfactory or 
conclusive. That the mere recital by the Crown in 
a patent or charter, that the grant was made with the 
consent of parliament, much less of the peers and 
council only, is to be deemed equivalent to a statute, 
seems a dangerous principle ; and when, as happened 
in the " Prince's case,*' no notice whatever of such 
a proceeding is to be found either on the Parliament 
or Statute Roll, it is difficult to subscribe to such a 
doctrine. 

It may, perhaps, be contended, that subsequent acts 
of parliament relating to the Duchy of 0)rnwall had the 
effect of giving to the charter of 11 Edw. III. the force 
of a statute, in which case the difficulty would be 
removed ; for all which is here meant to be submitted 
is, that the words " assent of Parliament" do not of 
themselves necessarily, in every case, impart to the pro- 
ceeding to which they refer the force of an act of 
parliament. 

This opinion is strongly supported by other facts 
relating to the creation of peers. From the 1 1th Edw. III. 
to the 2nd Hen. V., a period of seventy-eight years, 
numerous charters of peerages of different ranks were 
granted, and, with a few exceptions, the words " with 
the assent of the prelates, earls, barons, and commons 
in parliament," or " with the assent of the prelates and 
peers," or " with the assent of parliament" were intro- 
duced into each of them ; but no instance of the kind has 
been found after the 2nd Hen, V., anno 1414. It cannot 
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possibly be pretended that this assent was necessary " Asfnrr 

to enable the King to create those dignities, in the limi- p^KUi^oin. 

tation of most of which there is nothing unusual or at 

variance with the common law^ they being to the heirs 

or heirs male of the bodies of the respective grantees : 

and it is remarkable^ that in the only instance between 

the 11th Edw. III. and the 2nd Hen. V. of a grant of 

a peerage to <' heirs male,'' which, according to the 

opinion of Chief Justice Crew\ could only subsist by 

an act of parliament, the passage respecting tlie assent 

of the lords, or commons, or parliament, does not occur. 

As early as the 5()th Edw. III. 1376, the right to create 

peers was expressly said in parliament to belong only 

to the King^; and in the 3rd Hen. VI., 1424, when a 

dispute respecting dignities is first mentioned on the 

Rolls of Parliament, the right of creating peers is again 

stated by parliament to be vested in the King, and noi 

in the parliament; for on the claim to precedency by 

the Earl Marshal it was declarei], ^^ Quod hujusmodi 

^^ creatio ducum sive comitum aut aliorum dignitatum 

*• ad solum Regem pertinet et non ad parliamefilum.*' * 

In corroboration of the idea that the word» ^^ assent 
of parliament" in charters of creation did not mean that 
the dignity was created by an act of the legislature^ 
instances can be cited in which these words were in- 
serted in charters before the parliament in which the 
peer took his seat assembled : and though the ^* com- 
mons" are sometimes mentioned, the creations are ge- 
nerally said to be ^^ with the assent of the peers or the 
council " only. The cases of the Duke of Cornwall, and 
uf the five Earls created in the 1 1th Edw. III. have been 
already noticed ; and it is recorded on the Rolls of the 
Parliament which met at Westminster on Wednesday 

* Vide page clviii. antea. 

2 Rot.Parl. ii. p. 330. In the instance of Richiir J Prince of Wales, 
which will be again noticed. ^ Hot. Pari. iv. ^^74. 
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" A«niT after Mid Lent Sunday, in the 14th Edw. III., viz. 
Paeuamkht.'* ^^^^ March 1 840, that <* it then was assented and granted 

by the prelates, earls, barons, et autres grauntz," that 
a certain business should be done ; '^ also it is assented, 
*^ that for the good service which the Marqaess of 
<^ Juliers had rendered to the King, the King should 
*< make him Earl of Cambridge, and that he should 
<* receive a certain sum out of the customs for life ^;" 
but in the charter of the Earldom, which was not dated 
until the 7th May following, the creation is stated to 
have been '^ de diffinito tocius parliamenti.'^ 

The first time the Commons are said to have assented 
to a creation is in the 17th Edw. III., when the King 
created his eldest son Prince of Wales, which, the 
charter recites, was *^ de consilio itaque et consensu pre- 
<* latorum, comitum, baron urn ei communiiaium regni 
*' nostri Anglice in genercdi parliamento nostro apud 
'c Westminster die Lune in quindena Pasche proxima 
** preterita convocato." But there is no notice of 
the creation on the Rolls of Parliament On the 
5th March, 25th Edw. III., 1351, the Earl of Stafford 
was created to that dignity, according to the char- 
ter, " de consensu prelatorum et procerum in present! 
parliamento ;" and on the' next day John of Gant 
was made Earl of Richmond, and Henry Earl of 
Lancaster was made Duke of Lancaster, by charters in 
which the same words occur ; but nothing is mentioned 
on the Rolls of Parliament respecting either of those 
creations. An entry on the Rolls of the Parliament 
of the 40th Edw. III. throws some light on the 
meaning of the expression " assent du parliament" in 
reference to creations of peerages. On Monday the 
11th May 1366, " the King, and the prelates, dukes, 
earls, barons, * grauntz,' and commons, being in the 

» Rot. Pari. ii. 114. 
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White Chamber, they were informed that the King had " Amiht 

married his daughter Isabel to the Lord de Coucy, pa»uamwit." 

who had extensive lands in England and elsewhere; 

and because he was so nearly allied to the King, it 

appeared to his Majesty proper to raise him in honour 

and name, and to make him an Earl, on which point 

he asked their advice and ' assent ;* the which ^ Grauntz ' 

each for himself, and the Commons with one accord, 

< accorderent,' that it would tend to the honour of the 

King to increase his rank, and to make him an Earl ; 

but as the King had not then determined [et p cause q 

le Roi ne feust avise adonqes] of what place he would 

name him Earl, it was deferred during the King's 

pleasured" By a charter dated on the 11th May, the 

very day when this proceeding occurred in parliament, 

De Coucy was created Elarl of Bedford, to hold to him and 

the heirs male of his body by his wife Isabel the King's 

daughter; but it is remarkable, that notwithstanding 

what had taken place in parliament, no notice thereof 

occurs in the charter. It would seem, therefore, that 

his Majesty merely required the advice of parliament : 

for though he asked *^ leur avys et assent ,* all which 

they tendered in reply was their opinion. 

In June, 50 Edw. III., 1376, the Commons petitioned 
the King, that Richard of Bordeaux, the heir apparent to 
the Crown, might be brought before the parliament, which 
was done ; and in reply to the speech of the Archbishop 
of Canterbury, the Commons unanimously prayed, that 
it might please the King to grant the young prince the 
name and honour of Prince of Wales, in the same 
manner as his father possessed that dignity ; but they 
were told that it did not belong to the Prelates nor to 
the Lords to do so in parliament or elsewhere, but 
clearly to the King himself to cause so great a solem- 
nity : the Prelates and Lords promised, however, to use 

1 Rot. Pari. ii. p. 290. 
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"Assent their influence with the King on the subject*, and on 
Pauiamivt.** ^^^ 22nd November following the prince was created 

Prince of Wales, Duke of Cornwall, and Earl of 
Chester, by charter '^ de gracia nostra speciali ac de 
** consilio et consensu prelatorum, ducum, comitum et 
** baronum." As the Commons requested that this 
creation should take place, the omission of any allusion 
to them in the charter is extraordinary ; and the fact 
admits of the inference, that it was considered that the 
Commons had not the same interest in dignities which 
the Peers possessed. 

On the accession of Richard the Second in 1377, 
five Earls were created by charters dated on the day of 
the King's coronation, in neither of which is there any 
thing said about the assent of the peers or parliament; 
and in the 5th Ric. II. the Earls of Nottingham and 
Cambridge were created to those dignities by charters 
which are also silent on the point. 

In the 9th Ric. II., 1386, the Earl of Cambridge was 
made Duke of York, and the Earl of Buckingham 
Duke of Gloucester, by charters dated on the 6th Au- 
gust, in neither of which is anything said of the consent 
of parliament; but those instruments were entered on 
the Parliament Roll, where the said dukes are stated to 
have been invested with their dignities, and to have taken 
their seats in parliament ; and it is added, that the char- 
ters and every thing contained in them were ** in full 
" parliament, in the presence of the prelates, peers, and 
" magnates, as well as of all the commons, ratified, 
" approved, and confirmed'^.'* It is evident, however, 
that the creations were deemed the acts of the King, 
though, to give them greater weight and importance, 
they were specially confirmed by parliament ; which 
confirmation, thus expressly worded, probably did give 
to those charters the force of a statute. Shortly after- 

I Rot. Pari. ii. p. 330. 2 Rot. Pari. iii. p. 205, 206. 
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wards the Earl of Suffolk was so created by charter, in " A«iirr 

which nothing is said of the assent of the peers or Pabuamhit. 

commons, though it was ratified and confirmed by 

parliament in the same manner as the charters of the 

Dukes of Gloucester and York\ In the charter to the 

Earl of Oxford of the Marquisate of Dublin, about the 

same time, the creation is said to be <^ de assensu prela- 

** torum, ducum, ct aliorum procerum ac communitatis 

** regni nostri Angliae in instante parliamento nostro;" 

and the charter was ratified and confirmed by the 

lords and commons in full parliament^. The Marquess 

was made Duke of Ireland in the ]Oth Ric. II., and 

the same clause was introduced into the charter, but 

his creation to the Dukedom is not noticed on the Rolls 

of Parliament. 

In the 11th Ric. II. Sir John Beauchamp of Holt was 
created one of the peers and barons of the realm by the 
title of Lord Beauchamp and Baron of Kyddermyster, 
but nothing is said of any consent of the peers or com- 
mons. As this was the first instance oF the creation of 
a Baron by patent, if any other power than that of the 
Crown, or if the approbation of the peers, was requisite 
for a creation oF peerage, this must have been an occa- 
sion on which it was necessary, and where the consent 
of parliament might be expected. 

By a charter, dated 11 Ric. II. 1388, the King 
made his half brother John de Holand Earl of Hun- 
tingdon, with, it is said, ^* the assent of the prelates, 
dukes, and other peers and commons of England in the 
present parliament." On the Rolls of that parliament 
the Commons are stated to have prayed the King to 
consider the situation of Sir John Holand his brother, 
as well in honour as with respect to the resources for 
his maintenance, upon which the King, by the advice 
and with the assent of the prelates, dukes, earls, and 

» Rot. Pari. iii. p. 209. 2 Rot Pari. iii. p. 210. 
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« AsszMT barons in this parliament, made the said Sir John Earl 
Paeliamemt." ^^ Huntingdon, and gave him the name, title, and style 

of Elarl of Huntingdon, girded him with a sword, &c^ to 
hold the dignity to him and the heirs male of his body 
by Elizabeth his wife, together with £20 per annum 
out of the issues of that county. Moreover, the King, 
with the assent aforesaid, granted the said Sir John, for 
the better support of his dignity, lands to the annual 
value of two thousand marks, to hold the said lands to 
him . and his heirs on the body of Elizabeth his wife 
begotten, as in the charter of the said King was 
stated; which charter, by the King's command, was 
read in full parliament, and a copy of it was entered on 
the Rolls. ** The which charter being read, the King 
took the Earl by the hand, and commanded him to 
take his seat among his peers in parliament, which he 
accordingly did, thanking the King ^" Thus, though 
the Commons petitioned the King to elevate Sir John 
Holand, and though the charter states that it was with 
their consent and the consent of the peers, yet, accord- 
ing to the Rolls of Parliament, his promotion to the 
peerage, and the grant of his annuity and lands, were 
** with the advice and assent of the prelates, dukes, earls, 
and barons" only; and at the foot of the charter are the 
words " per ipsum regem et consilio in parliamento/' 
It is remarkable that two charters of the Earldom 
were granted to Sir John Holand, both dated on the 
same day, the chief variation in which are, that the first 
does not contain any limitation, and that the latter, 
which grants the dignity to him and the heirs male of 
his body by Elizabeth his wife, is said to be ^* by the 
King himself and his Council in parliament." 

In the 13th Ric. II., Edward son and heir apparent 
of Edmund Duke of York was created Earl of Rutland, 
by charter dated 25th February 1390, with the unpre- 

1 Rot. Pari. iii. 250, 251. 
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cedented limitation that he was to hold the same during "At 
the life of his father. This grant is therein stated to be p^nu^ 
<* with the assent of the prelates, dukes, and other peers, 
and also of the commons, in Parliament;" and if the aid 
of Parliament was ever necessary to render the creation 
of a peer legal, this was one of those occasions. Though 
this consent would appear from the instrument to have 
been obtained before the charter was dated, it was not 
until the 2nd of March, a week afterwards, that the 
creation was notified to Parliament. On that day, the 
Rolls state, the King made his cousin> Edward eldest 
son of the Duke of York, Earl of Rutland in full 
Parliament, *^ with the assent of Parliament," to hold 
the same during the life of his father ; and, moreover, 
granted him certain lands to the value of 800 marks 
a year for the support of his dignity, to hold the 
same according to the tenor of the said charter, 
which was then delivered to him by the hands of the 
King, of which charter a copy was entered on the 
Rolls. The Earl then did homage to the King for the 
Earldom ^ 

On the same day, the King made John Duke of 
Lancaster, his uncle, Duke of Aquitaine for life, ** in 
fiill Parliament, with the assent of all the estates [toutz 
lestatz] of Parliament.'' He was then invested with the 
Duchy by a cap being placed on his head, and a gold 
staff in his hand, and by the delivery of the charter of 
his creation^. The charter, which is also dated on the . 
2nd of March, states that he was so created ^' with the 
assent of the prelates, dukes, magnates, and other peers, 
and commons, in Parliament.'' 

The extraordinary limitation of the Earldom of Rut- 
land, and the extensive grant of the Duchy of Aqui- 
taine, with the rights and privileges expressed in the 
charter, may have required the sanction of Parliament, 

1 Rot. Pari. iii. p. 264. • Ibid. p. 265. 
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and, perfa^is, acooonts for the difference between those 
creatioDs and others. It a[^3ears^ moreoTer, that the 
King conferred the Dnchy of Aquitaine as King of 
France, and in that character Lancaster did homage 
to him in parliament^ 

In the 14th Ric II. a new charter of the Earldom 
of Buckingham was granted to Thomas of Woodstock, 
Duke of Gloucester, which recited the charter of the 
1st Ric 11^ and stated, that for his better secari^, and 
to supply any defects, and to remove any ambiguities in 
the preying grant, the King had, of his special grace, 
and with the assent and advice of all the prelates, 
magnates, and peers of England, and others of his 
council in the present parliament, as well as. at the 
special request and with the assent of all the commons 
in the same parliament, ^^ granted and confirmed the 
Earldom to him and his heirs," which was the limitation 
of the former charter. No notice of this circumstance 
is to be found on the Rolls of Parliament, though it is 
there stated, that the Dukes of York and Gloucester 
petitioned that the ^1,000 per annum which was 
granted to them to support their Dukedoms might be 
confirmed to them and the heirs male of their bodies *, 
upon which the King commanded, that their petitions 
should be fully granted, and, <^ with the assent of 
parliament," that new charters should be given them 
confirming the said revenue, and their titles and dig- 
nities, of the same dates as the original charters^, which 
Gloucester accordingly obtained. 

The next creation was that of Aubrey de Vere to the 
Earldom of Oxford, which has already been com- 
mented upon, and which, according both to the Rolls 
and to the charter, was with the ^^ assent of parlia- 
ment." In the 20th Ric. II. the Earl of Nottingham 
was made Earl Marshal, to hold that office to him and 

» Pot. Pari. iii. p. 263. 2 Rot. Pari. iii. p. 278. 
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the heirs male of his body, the charter of which, dated ** Absbkt 

on the 10th February [1397], recites, that the creation Paruamekt. 

took place '* in parliament/' and at the foot of the 

charter these words occur, *^ Per ipsum regem in 

parliamento." On the Rolls of Parliament a copy of 

the said charter is entered, to which is prefixed this 

notice of the creation. ^< On the same Saturday, 

[loth February 1397,] a charter was granted by the 

King to the Elarl Marshal touching his said office, and, 

with the gold baton which he was to bear by virtue of 

his o£Bce, ornamented with the King's arms, was read 

and delivered to the said EarP." On that day John 

Beaufort, whose charter of legitimation had been read 

in Parliament on the Wednesday preceding, was created 

Earl of Somerset by a charter, which is stated to have 

been granted ** by the King in parliament;" but 

neither in it nor on the Rolls is it said that the Peers 

or the Commons assented to the creation, thouirh. 

' Of 

according to the Rolls, the charter *^ was publicly read 
before the King and Lords and Commons in parlia- 
ment," and the Elarl's investiture, and the manner of 
taking his seat, are particularly described *• 

In September 1397) 21 Ric. IL, a very extensive 
promotion took place in the peerage, there being five 
Dukes, one Duchess, one Marquis^ and four Earls * 

created. All the limitations were to the heirs male 
of the grantees' bodies^ excepting the Earldom of Wilt- 
diire^ which was granted to Sir William Scrope and his 
*^ heirs male," and the Duchess of Norfolk, who was so 
created ^* for life/' In neither of these charters is there 
a word to shew that the Parliament or the Lords or 
the Commons assented to the creations ; and the entry 
on the Rolls of Parliament, which records the inves- 
titure of each of those personages in parliament (ex- 

1 Rot. Pari. iii. p. 343. 

3 Rot. Pari. iii. p. 346. See Appendix, No. X. p. cci. 
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"Ament cepting ilie Duchess of Norfolk), and the delivery of 
Parliament." thcir charters to them, clearly shews that the respective 
creations was the act of the King alone. 

The first creation by Henry the Fourth was of his 
eldest son, whom, on the 15th October 1S99, ^' with the 
advice and assent of all the Lords and Commons," he 
commanded should bear the name of Duke of Lancaster, 
and be styled Prince of Wales, Duke of Aquitaine, of 
Lancaster, and of Cornwall, and Earl of Chester," and 
charters of those dignities, reciting that it was '^ with 
the consent of the Peers and Commons in parliament," 
were afterwards granted to him. But this appears to 
have been the only instance in that reign of such con- 
sent being stated in charters of creations of peerages. 

King Henry the Fifth, soon after his accession, 
created his brothers, John of Lancaster, Earl of Ken- 
dal and Duke of Bedford ; and Humphrey of Lancas- 
ter, Earl of Pembroke and Duke of Gloucester, for 
life. Their patents, which are dated 16th May 1414, 
state, that the creations took place in the parliament at 
Leicester, " with the assent of the Prelates and Peers, 
and of the Commons," which is, it is believed, the last 
instance of the kind ; excepting that, in the same year, 
the King, in parliament, confirmed to his brother 
Thomas, Duke of Clarence and Earl of Dorset, those 
dignities, " with the assent of the Lords and Commons 
then present." 

The notice of the creation of the Dukes of Bedford 
and Gloucester on the Rolls of Parliament states that 
those creations took place at the request of the Lords 
spiritual and temporal, and of the Commons, in Parlia- 
ment ; and the King commanded that they should take 
the seats which he had assigned to them. On the same 
occasion Richard of York was, according to the Rolls 
of Parliament, created Earl of Cambridge^, but no 

I Rot. Pari. vol. iv. p. 17. 
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charter or patent is recorded to have been granted to *« Aben 
him. 

From the preceding statements it appears, that from 
the year 1337 to the year 1414, it was sometimes the 
practice to state that creations oF peerages were made 
** with the assent of the Lords, and others of the King's 
council in Parliament;" that on a few occasions they 
were said to be *^ with the assent of the Lords and Com- 
mons ;" and on a few others, ** with the assent of Parlia- 
ment}" but that during the same period many peers 
were made, without reference to any other power than 
that of the Crown. It is moreover evident, that at that 
time the right of making peers was acknowledged by 
parliament to reside in the King only; that, with one 
or two exceptions, there was nothing in the nature of 
either of the grants alluded to which required the aid 
of parliament to render them valid ; and that in those 
instances in which a doubt can be entertained whether 
the Crown alone could make such grants, no reference 
whatever occurs to the consent of the Peers and Council, 
or of Parliament. There are also, it has been shewn, 
instances in which the Commons petitioned that certain 
persons might be elevated to the peerage, and that, 
though their creations are said to have been ^^ with the 
assent of the Lords," the Commons are not alluded to^ 
whilst in other cases the *< assent of Parliament" is 
recited in the charters, though no notice of such cre- 
ations is to be found on the Rolls of Parliament } and 
it has happened that these words were introduced into 
charters which were dated many days before any pro- 
ceeding took place in Parliament on the subject 
' It seems, therefore, difficult to subscribe to the doc- 
trine, as a general principle, that the words << assent of 
Parliament," much less *^ the assent of the spiritual and 
temporal Lords, or of the King's Council" only, though 
such assent may havQ been expressed in Parliament, 
give to the creations the force of a Statute; but it is 
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■ol denied that in a few cases Parliament has so rati- 
fied and ooofirmed the King's charters as to render it 
nearly oertain that they must be deemed Acts of those 
Furfiamcnts. Those instances are, however, extremely 
tew J and are so dearly marked as to be easily distin- 
gimfacd from ordinary creations. Bat it is snbmitted 
Aat the words *^ with the assent of Parliament," or 
^ with the assect of the Lords,** or ** with the assent of 
die Lords and Coandl in Parliament,** in relation to 
grants of Peerages, eren though such ''assent" be entered 
oo the Pariiaroentary Rolls, do not give to the grant 
the force of a Statute ; and it may be doubted whether 
^ the assent of the Lords and Commons in Parliament," 
unless accompanied by other evidence that the proceed- 
ii^ was meant to be a Statute, can be deemed to have 
a stronger efiect than the King's charter. In support 
of this opinion it may be added, chat in no instance 
were these proceedings entered on the Statute Roll, 
and that in many cases, where such << assent" is recited 
in charters, no trace of it b to be found on the Rolb of 
Parliament. An attempt to explain the cause of the 
introduction of the words in question in charters of 
Peerages claims indulgence on account of the imperfect 
state of Parliamentary history; and the following remarks 
are therefore offered with considerable diffidence. 

During the fourteenth and fifteenth centuries creations 
of peers generally took place in time of Parliament, and 
the ceremony of investiture was as necessary as the 
delivery of the charter. These acts were performed by 
tlie King in Parliament, immediately after which the 
new peer did homage and took his seat. Parliament was 
thus a witness to the creation ; and in the Parliamentary 
record of the fact it was sometimes stated that the other 
peers and sometimes that the Parliament '* assented" to, 
or in other words approved of, the transaction : not 
meaning that an assent was given which was necessary 
fw the legality of the creation^ or that they had a right 
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to withhold it, but simply that the promotion met with <«Abexx 
their concurrence. That this is the proper import of pj^u^J^^,,-! 
the expression is shewn by other facts. Whenever 
creations are noticed on the Rolls of Parliamentj char- 
ters were likewise granted '; which charters would be 
wholly unnecessary if the record on the Parliament 
Rolls was held to have operated as a Statute, and to 
have created the dignity. 

In the cases of the Baronies of StafTord, Darcy, and 
Lumley, which were created by statute in the 1st Edw.VI., 
no charters were granted ; and when peers whose honours 
had been forfeited by attainders were restored by par- 
liament to their dignities by the reversals of the said 
attainders, it was very rarely that a new charter was 
granted. Notices of creations on the Rolls of Parlia- 
ment, whether it be stated that they were with the 
<' assent of Parliament'* or not, appear, therefore, to be 
only tantamount to a modern entry on the Lords Jour- 
nals of a peer having taken his seat ; and all which 
such <^ assent'' probably meant was, that no objection 
was made by the other Lords to the place assigned to 
the new peer in Parliament. 

From the following passage in the Third Report of 
the Lords Committees on the Dignity of a Peer of the 
Realm, it would seem that their lordships entertained 
some doubt as to whether the dictum in the Prince's 
case was well founded : 

" The limitations of the property as well as of the 
** dignity contained in this patent are singular, and it 
*^ has been conceived that they could have effect only by 
*^ authority of Parliament ; and it has been supposed that 
^< the authority of Parliament was given to the patent, 
** which is indorsed ^ per ipsum regem et totum con- 
^^ silium in Parliamento.' It may be doubted whether 

1 The only exception is the Earldom of CamlHidge in 1414, 
which creation was by parol and investiture only. 
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KT ^' ihe commons were any parties to the transaction, tlie 
^* patent having no words referring to them ; the words 
^ < de commani assensa pra&Iatorum^ comitum, baronum^ 
'* & alioram de consilio nostro in Parliamento nostro 
** existentium,' being words commonly applied only to 
" the lords of Parliament, and the members of the 
^ King's council who had^ as sach^ writs of summons 
«< to Parliament '." 

Judging from the report of that case by Lord Coke, 
it does not appear that any reference was made to the 
general usage which prevailed in the reigns of Edward 
the Third and Richard the Second respecting creations 
of dignities ; and if all the facts which have been now 
collected had been brought to the notice of the Judges 
on that occasion^ it may perhaps be doubted whether 
they would have given so important a construction to 
the passage in question in the charter of the Duchy of 
Cornwall. 

In the reign of James the First neither the Rolls of 
Parliament nor the early Charters and Patents of Peer- 
ages were printed ; and every one who is acquainted 
with the materials for the General, Parliamentary, or 
Legal History of this country at early periods must be 
aware that there is great danger of error whenever a 
conclusion is drawn from an isolated document or a 
solitary fact ; for it is only by comparing one record or 
one fact wiih another of a similar kind, that a sound 
judgment can by any possibility be formed on whatever 
relates to customs or usages in past ages. 



Some observations on Precedency were intended to 
have been added to the work, but the length to which 
they extended has caused their omission. 

1 Third Peerage Report, p. 178. 
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